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Justice Costs Too Much 


| ought to be free, but it is not. It takes money to maintain a court 
system. And while we may wish we did not have to fight for our rights, it 
is worth something to have a forum in which to fight for them when nec 
essary. 

But justice costs too much. Legal aid has taught us that a person should 
not be denied justice simply because he cannot pay for it. But nobody- 
prince or pauper—can afford to spend eleven dollars to collect ten, or eleven 
thousand to collect ten thousand. 

The high cost of justice may fall more heavily on the upper and middle 
classes than on the poor. Nearly everywhere now, thanks to legal aid, there 
is someone to plead for the man who has no money. But how many times 
does his more fortunate neighbor settle for less than he deserves, or accept 
an unjust judgment, because he cannot afford to litigate any further? 

Especially prohibitive is the cost of appellate justice, as shown by Pro 
fessors Willcox and Karlen and Miss Roemer in their article in this issue. 
They not only state the problem, but also offer sound, sensible, practical, 
tested suggestions that will result in both better and cheaper justice. 

In the summer, organizations lay plans for the season ahead. ‘To bar 
association officers we commend the project of reducing the cost of justice. 
The Willcox-Karlen-Roemer article points the way. 
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COLDSTREAM TO ADDRESS ANNUAL MEETING 


Sir George Coldstream, K.C.B., Perma- 
nent Secretary and Clerk of the Crown in 
the Lord Chancellor's office, London, Eng- 
land, will address the 1959 annual meeting 
of the American Judicature Society in 
Miami Beach on August 26. 

“Judicial Appointments in England” will 
be the subject of Sir George's remarks. 
English judges are appointed by the Lord 
Chancellor, and as head of the permanent 
staff of that office, Sir George has been in 
close touch with all appointments to judi- 
cial office in that country for 20 years. He 
is one of a team of English judges and 
barristers to visit this country this summer 
for a series of legal events, including a 


seminar on pre-trial procedure at New York 
University in mid-August and the Ameri- 
can Bar Association convention. 

The American Judicature Society's an- 
nual meeting will be a breakfast meeting 
at 8:00 a.m., Wednesday, August 26, in the 
Gaucho Room of the Americana Hotel. In 
addition to Sir George’s address, the pro- 
gram will include a business session and the 
annual election of directors and officers. All 
persons are invited, including ladies, 
whether or not they are members of the 
American Judicature Society. ‘Vickets will 
be on sale at A.B.A. headquarters in the 
Americana. 


WORLD PEACE THROUGH WORLD LAW 


World peace through law, to which the 
American Bar Association has dedicated it- 
self, merits the prayerful support of men 
and women of good will everywhere. 

Ultimately, the law that will bring last- 
ing peace to the world cannot be anything 
less than world law. There are those who 
say that world government is not feasible 
in our times, and they may be right. But 
until the big powers can be restrained from 
criminal acts by some agency—call it what 
you will—with enough legislative power to 
enact those laws, enough judicial power to 
determine whether or not they are being 
obeyed, and enough executive power to en- 
force the judgments and decrees of its judi- 
ciary, world peace will remain as it is now 
at the mercy of the selfish interests of na- 
tional groups. 

That goal is far in the future, and can 
be attained only by advancing toward it one 
step at a time. The first steps have been 
taken—the League of Nations, the United 


Nations, the Permanent Court of Interna- 
tional Justice. The next step should be 
some soul searching by the American people 
and their leaders. What has been our gov- 
ernment’s contribution to world peace 
through law? Refusal to join the League ol 
Nations; insistence with the Russians on 
the veto power in the U.N. Security Coun- 
cil; the Connally reservation that has frus- 
trated the World Court. 

‘These negative attitudes have been based 
on a lack of faith in foreign governments 
which in the present state of world tension 
is not exactly unwarranted. But if tension 
breeds doubt and suspicion, so do doubt 
and suspicion breed tension. Vice-President 
Nixon’s recent suggestions for strengthen- 
ing the World Court by agreeing to accept 


its jurisdictional rulings and providing in 
advance for its jurisdiction in treaty dis- 
putes would not endanger us and would be 
a great boost to international justice. Can 
we not go at least that far? 
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NO OFFICE MORE EXALTED 


These remarks were delivered by the 
Honorable Porter Sims, associate justice 
and former chief justice of the Court of 
Appeals of Kentucky, at a memorial service 
for a group of Kentucky judges. Since his 
words were set in type for publication here, 
Judge Sims has himself embarked on the 
“great adventure” of which he spoke. 

Our departed friends were judges of 
long standing. They did their work well. 
They were learned, painstaking, diligent 
and industrious. Their lives were dedicated 
to the administration of justice. 

The life of a judge is arduous. He must 
be both philosopher and lawyer. ‘The eva- 
sive formula he ponders is the eccentricities 
of humanity as applied to the logic of the 
law. The judge realizes “the futility of 
reaching for the stars, contenting himself 
with catching fireflies—but always with a 
gleam of stardust in his eyes, even when his 
feet sink in boggy clay.” 

He knows dreams are for the poet and 
syntheses for the philosopher. With a long- 
ing for the mountain tops, he remains in 
the cities of the plains since he draws his 
life from the breathing, struggling, even 
the barbaric contests of men. 

The life of the state runs through his 
office in a turgid stream—a farmer seeking 
damages to his land, a mangled worker 
asking recovery for personal injuries, a 
woman with a broken body seeking judg- 
ment against the driver of an automobile, 
a murderer facing death in the electric 
chair, a taxpayer seeking equity or trying 
to take advantage, a tearful mother in a 
frantic attempt to keep her son out of 
the penitentiary. 

One of the parties in every case must 
lose, to his great disappointment and that 
of counsel. 


A judge has a hard place to fill, generally, 
he is not a popular man, and of both he 
is well aware. At times he may look wist- 
fully toward the horizon, but he does so 
knowing he must not leave the pressure of 
his office. He asked for it and must not 
desert his public trust, if his health stands 
the strain and his family can live on 
the salary. 

But the judge knows there is no higher 
profession than that of the law, and no 
office more exalted than that which he 
holds. He realizes it was the law that con- 
verted the savage into a civilized citizen, 
then prevents the civilized citizen from re- 
verting to savagery. 

A judge recognizes that through him 
the law protects the weak from the strong, 
the shrinking minority from the tyranny 
of the majority; that he balances the scales 
and sees to it that might does not make 
right, that all persons receive justice. ‘This 
is of much solace to him. 

It is hard for man to reconcile himsell 
to either life or death. After life, death 
seems to be a real stroke of genius. George 
Santayanna has said: “It is easy, almost 
pleasant, to give up the world, if we know 
what the world is; and we never die too 
soon if we have found something eternal 
to live with.” 

The Greek premier, General John Me- 
taxas, when ordering the Greek army to 
resist to the death the forces of Hitler, said: 
“After all, death is only an interlude.” 

In telling our departed brethren good-by 
for the last time in this courtroom, let us 
say to them: ‘In death you have gone on 
life’s great adventure. When this early ad- 
venture is over, the real adventure begins.’ 

Death is the beginning of life. After taps, 
comes reveille. 





JUSTICE LOST. 





by what appellate, papers cost 


For want of a nail the shoe is lost, for want 
of a shoe the horse is lost, for want of a 
horse the rider is lost. GEORGE HERBERT, 
Jacula Prudentum, 1640. 


Mountains of printed records and 
briefs in the appellate courts of New York 
State are a major barrier against justice as 
available in practice to the ordinary litigant, 
and in addition are a great economic waste. 
Justice fails if a litigant is barred from the 
basic remedy of an appeal. In civil cases, if 
an appeal is uneconomic, justice may be 
denied not only to poor but also to wealthy 
litigants. In criminal cases the risk of in- 
justice from a wrongful conviction from 
which the defendant cannot afford to ap- 
peal may be even greater. 


Reasons for Failure to Appeal 


In an effort to ascertain the extent to 
which appeals are deterred by costs, in gen- 
eral, and by printing costs, in particular, a 
questionnaire was sent to the 1773 lawyers 
in three counties of upstate New York and 
in the City of Rochester. ‘The answers of 
189 of the lawyers who replied, being those 
of them who handle appeals, indicated that 
in 45% of the civil cases in which an ap- 
peal was deemed desirable but not taken, 
printing costs barred the taking of the ap- 
peal; whereas all costs together barred 49% 
of such civil appeals. Printing costs alone, 
likewise, barred appeals in a quarter of the 
criminal cases where an appeal was deemed 
desirable but not taken. Although the re- 
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plies were asked for on the basis of the 
“best recollection” of the respondents and 
not on the basis of a study of their files, 
the survey at least indicates that many law- 
yers in these four upstate areas consider the 
costs of appeal to be the largest single bar- 
rier to meritorious appeals; and consider 
printing costs, specifically, to be a very seri- 
ous deterrent. 


Ways to Reduce Costs 


The cost of papers on appeal can be re- 
duced in two basic ways—(1l) by cutting 
down the amount of written material given 
to the court and (2) by changing the form 
in which this written material is presented. 
The first way to economize might involve 
eliminating briefs in favor of oral argu- 
ment, reducing the length of briefs, elimi- 
nating some papers from the record, or 
using the “appendix method” (copying as 
an appendix to the brief the parts of the 
record of the trial which are pertinent to 
the appeal): The second way to economize 
is to use techniques of reproducing the 
records and briefs which are cheaper than 
printing — typewriting, the ditto process, 
mimeographing, and multilithing and other 
forms of photo-offset reproduction. 

Consideration of methods of reducing 
the cost of appellate papers in New York 
must, of course, take account of the tremen- 
dous burden of appellate work in New York 
courts. Printed records and briefs afford 
our hard-driven, conscientious judges the 
greatest convenience in handling this load. 
The thesis of this paper, however, is that 
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other methods of reproducing appellate 
papers are almost as legible as printing; 
that these methods would not substantially 
impede the appellate process; that, in fact, 
they would make appeals more accessible 
and less costly. 


Appellate Practices in Other Countries 


The traditional method of appeal in the 
United States is in marked contrast to the 
simple and cheap methods of appeal in 
other countries. In England, only for ap- 
peals to the House of Lords is a record 
printed. In the court of appeal and the 
court of criminal appeals typewritten rec- 
ords, or the trial judge's notes, are used. 
Cases are presented orally to the court ol 
appeal so that there are no written briels. 
In France, neither the record nor the briels 
are printed, but the case goes up on the 
original dossier containing all the evidence 
considered by the court below. ‘The proce- 
dure is similarly simple in intermediate 
courts of appeal in countries of the British 
Commonwealth—Australia and Canada, for 
example. 


Experience in the United States 

Aside from the many provisions for in 
forma pauperis proceedings, the rules fon 
appeal in many state and federal courts 
have been changed so as to decrease thie 
cost of appeal to all litigants. Appellate 
practice in recent years has moved steadily 
away from requiring the printing of all the 
formal papers, the complete record of the 
trial below, and the briefs.' 

In 1938 the American Bar Association 
took a strong stand on this subject. It rec- 
ommended use of original typewritten 
papers as records (without copies) and 
shortened briefs. 


Procedure in the Federal Courts 


Rules 75 and 76 of the Rules of Civil 





1. For detailed provisions of federal and state rules 
on form and method of reproduction of briefs and rec- 
ords, see charts and maps appended to original article. 
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Procedure for District Courts became effec- 
tive in the same year. The United States 
courts of appeals have made great strides, 
in the last two decades, in liberalizing their 
practices. Changes in rules for appeal have 
been designed to decrease the volume of 
material to that minimum needed for the 
courts’ decisions, and to decrease the costs 
of appeal both by cutting the volume and 
by permitting cheaper means of reproduc- 
tion. All these courts of appeal provide for 
some form of abbreviation of the record on 
appeal, generally by use of the appendix 
system, in name or in fact. Not a single 
circuit requires that the entire record be 
copied. All but one of the circuits provide 
specifically for the division or withholding 
of costs as a sanction against reproducing 
unnecessary material from the record. All 
but one of the circuits require that the 
original papers, including the original tran- 
script, be sent up, thus insuring that all the 
essential parts of the record will be before 
the court. 

With respect to briefs, three of the cir- 
cults require printing in all cases, whereas 
eight permit alternative forms of reproduc- 
tion. Many circuits also limit the number 
of pages for briefs, and a few circuits specify 
the maximum amount per page at which 
costs will be taxed. 

‘The rationale of these reforms in federal 
appellate practice lies as much in the desire 
of the courts not to have the issues in the 
appeal beclouded by irrelevant material as 
in the desire to decrease the costs of appeal 
to the litigant. 

Many states have adopted similar re- 
forms. With respect to briefs, only 18 states 
now require that they be printed. In 30 
states they may be typewritten, mimeo- 
graphed, or otherwise duplicated. With re- 
spect to records, 21 states permit these to 
consist of the original typewritten papers; 
i4 use the appendix method; 13 require 
the record to be reproduced separately. In 
only 6 of these 13 states must the separate 
record still be printed. Thus, although 18 
states still require printed briefs, only 6 
require printed records on appeal. Over- 
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burdened courts are more reluctant, un- 
derstandably, to relax their printing rules 
with respect to briefs than with respect to 
records. 


Appendix System—One of 
the State Reforms 


In states where the appendix system is in 
use, such as Wisconsin and New Jersey, the 
advantages seen in this method are a saving 
of printing costs, a reduced volume of rec- 
ord for the court to consider, and a more 
effective focusing of the attention of court 
and counsel on the crucial issues of the 
appeal. Opponents of the appendix system 
point out, however, that the reduction in 
quantity is a variable. Moreover, if the 
length of a record has to be skillfully re- 
duced by counsel, the added expenditure 
of counsel’s time may outweigh any saving 
in printing costs. Another difficulty inherent 
in the appendix system is that the bar has 
to learn, painfully, how to use it. If ap- 
pendices are not well done, the issues on 
appeal may be blurred instead of sharpened. 
A fragmenting of the record may result 
from poor appendices. Proponents of the 
system answer: (1) that the whole record 
is always available for reference; and (2) 
that opposing counsel can always agree on 
a single joint appendix. 

California, after having the appendix 
system for 36 years, abandoned it in favor 
of hearing appeals on the original transcript 
(with typewritten copies if needed), or on 
a settled statement of the case with printed 
briefs. (Briefs under 50 pages may be type- 
written or duplicated otherwise.) Justice 
Roger J. Traynor of the Supreme Court of 
California believes that ‘‘the California sys- 
tem of dispensing with a separate record on 
appeal is working very well.” 


The New York Situation 


In depressing contrast to other jurisdic- 
tion, New York’s high courts are backward 
about the problem of reducing appellate 
costs. It is one of the 6 states which still 
require a printed record and one of the 

















June, 1959 


18 states which still 
require printed briefs. 
The courts and the 
bar have failed to give 
life to Section 232 of 
the Civil Practice Act, 
in effect since 1935, 
which requires a rec- 
ord to contain only 
material relevant to 
the questions raised 
by the appeal. 

In 1937, and again 
in 1945, the Judicial 
Council of the State 
of New York urged 
consideration of vari- 
ous methods, particu- 
larly the appendix 
system, for reducing 
the cost of printing rec- 
ords on appeal. Over 
the years many distin- 
guished lawyers and 


judges in New York have crusaded for a 
form of appellate materials to eliminate 
what Judge Bergan has dubbed the 
poundage”’ that weighs on judges and that 
restricts appeals to appeals by litigants who 


can afford them. 


At the lower levels of litigation, appeals 
are usually heard, even in New York State, 
on original and typewritten papers. All over 
the State, appeals from city courts and from 
justices’ courts and other courts not of rec- 
ord, taken to a county court, are handled 
in these informal and inexpensive ways. 
And in all courts the possibility exists of 
litigating in forma pauperis. In addition, 
appeals from decisions under the Children’s 
Court Act and other particular statutes 
have been allowed, for longer or shorter 
periods of time, to be taken on typewritten 
papers. But all these appeals together, total- 
ling a comparatively small number, do little 
to solve New York’s urgent question: How, 
without slowing up its large and rapidly 
flowing volume of appeals, can costs to liti- 


gants be reduced? 
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THE RECORD ON APPEAL is submitted in the various states as here shown. In 
the unmarked states (Texas), appeals are submitted on the original papers. 
Among the states using the appendix method, those indicated on the map with 
large dots (Florida) permit use of typewritten originals; those with diagonal 
lines (Illinois) use mimeograph or other duplicating methods; and those with 
small dots (Arkansas) require regular printing. The remaining states require a 
separate record: those with light cross-hatched lines (North Carolina) use 
mimeograph and other duplicating methods, and the dark cross-hatched states 
(South Carolina) require separate printed records. 


Three courts in New York which handle 
appeals in volume have pioneered with sim 
pler rules. In the First and Second Depart- 
ments of the Appellate ‘Term of the Su- 
preme Court, appeals from municipal courts 
have long been taken on the original type- 
written record and on typewritten briefs. 
Appeals from city courts, in contrast, go to 
these Appellate Terms on fully printed 
records and briefs. Judges sitting in these 
two courts thus work every day with both 
typewritten and printed materials. ‘The 
general feeling among four appellate term 
judges interviewed was that the litigant is 
entitled to the benefits of a method cheaper 
than printing, and that typewritten records 
and briefs are almost 
printed ones. 


‘ 


‘deadly 


as easy to use as 

The Third Department of the Appellate 
Division in Albany began to experiment 
with simpler rules in 1954. Under its new 
rules an appellant may elect either to print 
the record and the brief, or to mimeograph 
(or otherwise reproduce) the record or the 
brief or both, or to send up the original 
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transcript and include an appendix in his 
brief. ‘This brief may be printed, mimeo- 
graphed or otherwise reproduced. No sanc- 
tions are invoked to enforce the use of the 
less expensive methods. 

Less use has been made of the new rules 
than might have been expected. Between 
1954 and 1958, 81% of appeals in regulai 
cases in the Third Department came up on 
old-fashioned printed papers. ‘The reason 
for this infrequent use is not, as forecast, 
a fear that on a further appeal to the Court 
of Appeals the papers would have to be 
printed anyhow. When informal papers 
have been used in the ‘Third Department, 
and a further appeal to the Court of Ap- 
peals has been sought, the Court of Ap- 
peals, on request, has invariably waived its 
printing requirement. ‘The bar’s failure to 
take advantage of the liberal rules in the 
Third Department may be ascribed, rather, 
to a reluctance to use unfamiliar proce- 
dures; to a dislike of mimeographed papers; 
to a fear that only one judge will read a 
record without copies, so that his views may 
dominate; or to a doubt whether the sav- 
ings from an alternative method will make 
up for loss of time and convenience. 

Recent studies by expert groups in New 
York have urged adoption of less costly 
methods of preparing papers for appeal. In 
January 1954 the Institute of Judicial Ad- 
ministration recommended extending to all 
appellate courts in New York, with some 
slight modifications, the streamlined system 
of appeals in use in the Appellate Terms 
of the Supreme Court. In May 1954 the 
‘Temporary Commission on the Courts, 
which had been set up by the Legislature 
to study New York’s judicial system, con- 
cluded that mimeographing or multilithing 
of records and briefs was satisfactory and 

2. Since the publication of this article, some evi- 
dence has cast doubt on the authors’ conclusions about 
the relative cost, and usefulness, of offset processes and 
of mimeographing. The conclusions in favor of mime- 
ographing were based on an extensive investigation in 
central New York State and on data, both old and new, 
complied by the Institute of Judicial Administration 


in New York City. These investigations disappointed 
the hope of the authors that offset processes, which 
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that this would result in New York in a 
saving of 30% to 50% in appellate costs. 
In its most recent report the Commission 
recommends use of the original papers, in- 
cluding stenographer’s minutes, a manda- 
tory appendix system, with power in the 
appellate court to withhold or impose costs 
to compel compliance with the rules about 
appendices, and permission to reproduce 
briefs and appendices by methods alterna- 
tive to printing. 

New York courts today are squarely faced 
with the growing problem of appellate costs. 
To solve it, they have the benefit of the 
experience of many state courts, of most 
federal courts, and of three New York 
courts, as well as that of several thorough 
and impartial studies. 


Alternatives to Printing 
Appellate Papers 


The one simple and sure way to reduce 
costs without imposing serious burdens on 
the lawyers or on the courts is to concen- 
trate on inexpensive methods of reproduc- 
tion of records and briefs. ‘To try to reduce 
the volume of appellate papers by permit- 
ting the omission of irrelevant material, by 
limiting the length of the brief, or by use 
of the appendix system is a palliative rather 
than a cure. It entails the many difficulties 
mentioned above. 

sriefs should be mimeographed in a 
workmanlike way’. ‘The use of any method 
more costly than mimeographing should be 
optional with the lawyer and his client, but 
any expense greater than that for mimeo- 
graphing should not be taxable as costs.” 

Records should be typewritten, and this 
method should be mandatory. The original 
papers should be transmitted without copy- 
ing. The stenographic minutes of the trial, 


produce so attractive a page, would prove much less 
expensive than printing. For this reason the recom- 
mendation was, rather reluctantly, for mineographing, 
which is unquestionably less expensive than printing. 
But technology is in ferment in this field. New meth- 
ods of reproducing materials in small numbers (up to 
50 copies) are appearing continually. Lawyers would 
do well to investigate the present and future possibili- 
ties in their area. 
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the bulk of the record on appeal, should 
be typed by the court reporter in seven 
copies. The cost of typing an original and 
six copies is about $1.50 per page of tran- 
script, and the cost of mimeographing is 
about $1.00 per page. T'ypewritten and 
mimeographed materials were found to be 
generally legible and satisfactory by a sur- 
vey of the experiences of chief justices in 
other states with nonprinted materials. Un- 
fortunately, offset reproduction including 
multilithing has not as yet been adapted to 
legal work at low cost. 

The difference between the method of 
reproducing briefs and the method of re- 
producing records is important. Except in 
a case which turns on the weight of the 
evidence, no judge reads the whole record. 
As the late Judge Parker said, ‘“‘Nobody 
reads it or ought to read it.” For the occa- 
sional reference which is needed, a legible 
carbon copy is adequate. Judges would 
surely accommodate themselves to such a 
system in order to make appellate justice 
less prohibitive in cost. 

The needs of law libraries, urged as an 
objection, ought not to stand in the way 
of these proposals. To adopt them would 
not cut down the available number of 
briefs, which are the appellate papers most 
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often needed by lawyers and students. Rec- 
ords, on those rare occasions when they are 
needed, can be borrowed, or the libraries 
could band together to institute a micro- 
filming service. But the really conclusive 
answer here, as in the case of minor incon- 
venience to the courts, is the balance of 
interests which is involved. Should the 
laudable desire of librarians to continue 
to receive materials usually never looked at, 
and always obtainable elsewhere, freeze a 
system which amounts to an oppressive 
denial of appellate justice? 

Whether these changes, or other ones, 
commend themselves to the public and to 
the profession, one thing at least seems clear 
beyond argument. The spirit and the pur- 
pose of any change should spring from a 
wholehearted acceptance of the principle 
that the bar and the judiciary, and all the 
members of each, owe a duty to all liti- 
gants to cut the cost of appellate justice in 
every practicable way. If this should result 
in more appeals than the courts can han- 
dle, some more equitable basis can surely 
be found for controlling the flow than the 
fatness of the litigant’s purse. Fnough New 
York lawyers decry the existing system to 
show beyond doubt that drastic change is 
imperative. 
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The Judiciary 





under the Constitution of the 


State of Hawaii 


BY J. GARNER ANTHONY 


W the admission of Hawaii into the 
union as a state, the constitution of the 
judiciary may be of interest to lawyers gen- 
erally. Article V of the state constitution 
provides for the judiciary. It is a succinct 
article of six sections. Notably absent from 
it are legislative provisions that all too fre- 
quently appear in state constitutions. ‘The 
reason for this was that the convention 
which framed the constitution early in its 
deliberations agreed upon a pattern of a 
document which would include a full grant 
of essential powers. 

Hawaii has had a long and creditable 
judicial history dating back to 1840. It is 
basically a common law jurisdiction with 
its early roots in the law of Massachusetts 
and England. It has passed through the suc- 
cessive stages of government of an absolute 
monarchy, a constitutional monarchy, a 
republic, an organized territory and finally 
is about to achieve statehood. 

A brief historic note may be in order. 
Hawaii was annexed during the Spanish- 
American War as an integral part of the 
United States by Joint Resolution of July 
7, 1898, of the 55th Congress and became 





KAMEHAMEHA III, whose bronze statue stands 
in front of the Judiciary Building in Honolulu, 
was the king who granted the Hawaiians their 
first constitution in 1840. The statue is draped 
with flower leis, as in this picture, every year 
on Kamehameha Day. 








J. GARNER ANTHONY was chairman of the Judi- 
ciary Committee of the Hawaii Constitutional Con- 
vention in 1950. A member of the Honolulu bar, he 
is now chairman of the Rules Committee of the Su- 
preme Court of Hawaii and state delegate to the 
American Bar Association, 


an organized territory of the United States 
under the Organic Act, being the act of 
April 30, 1900, 31 Stat. 141. The constitu- 
tions of Hawaii, both under the monarchy 
and the republic, contained enlightened 
provisions relating to the judiciary. ‘The 
first constitution of Hawaii granted by 
Kamehameha III in 1840 provided that 
judges “shall not be turned out except by 
impeachment.” ‘This provision was con- 
tinued in the constitutions of 1852 and 
1864, which provided that justices of the 
supreme court should hold office “during 
good behavior.” The tenure of lower court 
judges was left for the legislature to dete1 
mine. Again the constitution of 1887 and 
the constitution of the republic of 1894 
continued the provision of an appointive 
judiciary holding office “during good be- 
havior’ but subject to removal for cause 
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by resolution of two-thirds of the legisla- 
ture alter notice and hearing. 

Interestingly enough the prior constitu- 
tions of Hawaii met the chief criticism 
against life tenure of the federal system by 
providing for removal not only by impeach- 
ment but also “for mental or physical dis- 
ability by a concurrent resolution of two- 
thirds of both branches of the legislature 
(Constitution 1852, Art. 82); the Constitu- 
tion of 1864 provided for removal “on 
resolution passed by two-thirds of the Legis- 
lative Assembly, for good cause shown’ 
(Art. 65); the same provision was included 
in the Constitution of the Republic (Art. 
83).! 


Organic Act, a Step Backward in 
Hawaii’s Judicial History 

The adoption of the Organic Act was a 
step backward in the judicial history of 
Hawaii. Life tenure was abolished and a 
four-year term substituted. The salary of 
the judges was cut in half. 

‘The government of Hawaii under the 
Organic Act (48 USC Sec. 493 et seq.) 
provides for a supreme court of three 
judges, circuit judges and judges of the 
United States District Court for Hawaii. 
‘These courts are not created under Article 
ILI of the Federal Constitution but are legis- 
lative courts created pursuant to Article IV 
granting Congress the power to make “‘need- 
ful rules and regulations respecting the 
territory or other property of the United 
States.” ‘They are appointed by the presi- 
dent of the United States by and with the 
advice and consent of the senate. Although 
they have stated terms (seven years for 
judges of the supreme court, six years for 
circuit judges, and eight years for judges 
of the United States District Court), they 
in fact have no certain tenure but hold 
office at the pleasure of the president. 

There are probably no other judges in 
the world as secure . . . as the judges of the 
federal courts .. . and few . . . less secure 
than the judges of the federal territorial 








1The early constitutions of Hawaii under the mon- 
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courts, many of whom hold . . . during the 
pleasure of the president. This is true of 
the judges of the Supreme, Circuit, and Dis- 
trict Courts of Hawaii. (Haynes, Selection 
and Tenure of Judges. p. 11 (1944) 


The Organic Act fixes the salaries of the 
territorial judges who are paid by the 
United States (48 USC Sec. 634a). ‘These 
are supplemented by territorial appropria- 
tions (S.L. Hawaii 1955, Act 234) so that 
the compensation of the chief justice at the 
present time is $17,500 per annum, associ- 
ate justices, $17,000 per annum and circuit 
judges $15,000 per annum. The final 1959 
session of the territorial legislature (alert 
to the wisdom and necessity of adequate 
compensation to the bench) increased the 
salaries of the new state judges so that upon 
admission into the union the chief justice 
will receive $22,500, the associate justices 
$22,000 and the circuit judges, $19,000. 
There is still need for further legislation 
providing for retirement at full pay after 
ten years or more of service on the bench. 

Under the Admission Act of March 18, 
1859 (Pub. L. 86-3, 86th Cong.), the terms 
of the judges of the United States district 
court expire upon the admission of Hawaii 
into the union. Undoubtedly the drafts- 
man of the act found it impossible to con- 
tinue judges of the United States District 
Court in office after admission into the 
union since under Article III, judges hold 
office during good behavior. However, un- 
der the state constitution the territorial 
judges of the supreme, circuit and inferior 
courts continue in office until their suc- 
cessors shall have qualified in accordance 
with the constitution (Hawaii State Con- 
stitution, ‘Transitional Provisions, Sec. 5). 

The constitution will take effect after the 
results of the state elections have been cer- 
tified to the president and he issues a proc- 
lamation on admission. The president will 
be obliged to nominate two judges for the 
United States District Court for Hawaii 
pursuant to Article III of the Federal Con- 





archy are collected in Thurston, Fundamental Law of 
Hawaii (1904) 











- 


June, 1959 THe JupiciaRy UNDER THE CONSTITUTION OF THE STATE OF HAWAII 15 


stitution and the new governor will have 
the power of appointment of judges of the 
state courts in accordance with the consti- 
tutional provisions of the new state. 


Provision of the State Constitution 


The state constitution vests the judicial 
power in one supreme court, circuit courts 
and such inferior courts as the legislature 
from time to time may establish. The su- 
preme court consists of a chief justice and 
four associate justices nominated and ap- 
pointed by the governor by and with the 
advice and consent of the senate. The con- 
stitution forbids a nomination by the gov- 
ernor unless ten days’ public notice is given. 
This provision applies whether the senate 
is in session or not. ‘The purpose of public 
notice prior to nomination was to avoid a 
hasty or unwise selection. 

The terms of the justices of the supreme 
court are for seven years and of the judges 
of the circuit courts, six years. ‘Their com- 
pensation may not be diminished during 
their term in office. ‘The tenure was a com- 
promise in the convention between the ad- 
vocates of elective judges and delegates who 
favored life tenure. 

A judge to be eligible for appointment 
must have been admitted to the bar for not 
less than ten years. There is compulsory 
retirement at the age of seventy. A mem- 
ber of the judiciary may be removed for 
cause upon the concurrence of two-thirds 
of each house of the legislature sitting in 
joint session. The power of removal was 
designed to supplement the cumbersome 
and ineffective procedure of impeachment. 

The judiciary article (Constitution, Art. 
V, Sec. 4) contains an innovation in the 
provision for compulsory retirement for in- 
capacity. In the event a commission au- 
thorized by law certifies to the governor 
that a justice or judge is so incapacitated 
as substantially to prevent him from per- 
forming his duties, he may be retired by 
the governor. An illustration of the tragic 
consequences of the judges tarrying too 


long on the bench is found in the Legal 
Tender cases. 

Our judiciary article provides for a uni- 
fied court system with the chief justice as 
the administrative head of the courts with 
power of assignment of circuit judges and 
the power of appointment with the ap- 
proval of the supreme court of an adminis- 
trative director. 

The final section of the judiciary article 
vests full power in the supreme court to 
provide by rule and regulation process, 
practice, procedure and appeals in all cases, 
civil and criminal, which rules shall have 
the force and effect of law. This last section 
removes the entire practice of the law be- 
lore the courts from the hands of the legis- 
lature and vests the power where it be- 
longs, namely, in the courts. 

‘The judiciary under our government oc- 
cupies a unique and vital place occasioned 
by the separation of powers and the con- 
stitutional powers entrusted to that depart- 
ment. ‘The founding fathers recognized this. 


If men were angels, no government would 
be necessary. If angels were to govern men, 
neither external nor internal controls on 
government would be necessary. In framing 
a government which is to be administered 
by men over men, the great difficulty lies in 
this: you must first enable the government 
to control the governed; and in the next 
place oblige it to control itself. (The Fed- 
evalist, No. 51, Hamilton or Madison). 

If, then, the courts ol justice are to be 
considered as the bulwarks of a limited 
Constitution against legislative encroach- 
ments, this consideration will aflord a strong 
argument for the permanent tenure of judi- 
cial offices, since nothing will contribute so 
much as this to that independent spirit in 
the judges which must be essential to the 
faithful performance of so arduous a duty. 
(The Federalist, No. 78, Hamilton). 


The reign of law can never work effec 
tively or wisely without an independent 
and able judiciary. It is the primary re 
sponsibility of the bar to bring home to the 
people and the legislature the need for ade 
quate compensation for the judges. ‘The 
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cost of the judicial department is but a 
small fraction of the expenditures of a 
dozen or more departments and bureaus of 
the executive branch of government. In 
order to attract and retain a bench of a 
high order, it is essential that judges have 
adequate compensation, security of tenure 
and selection free from partisan politics. It 
is the responsibility of the bar and the ap- 
pointing power to see to it that selections 
are made from the best available material. 

‘The recent increase in compensation for 
the judges of the new state of Hawaii which 
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will take effect upon admission into the 
union is a substantial step toward the accom- 
plishment of that end. There still remains 
the need for legislation affording adequate 
security upon the retirement of judges. So 
long as the legislature does its part in ap- 
propriating funds, the judiciary of Hawaii 
under the judiciary article for the new state 
should take a high place among the courts of 
the several states. If the administration of the 
courts falters or proves ineffective, the re- 
sponsibility can be laid at the door of the 
judges. 





THE JUDICIAL ARTICLE OF THE CONSTITUTION OF HAWAII 


Judicial Power 
SECTION 1. The judicial power of the State 
shall be vested in one supreme court, circuit courts, 
and in such inferior courts as the legislature may 
from time to time establish. ‘The several courts shall 
have original and appellate jurisdiction as_pro- 
vided by law. 


Supreme Court 

SECTION 2. The supreme court shall consist 
of a chief justice and four associate justices. When 
necessary, the chief justice shall assign a judge or 
judges of a circuit court to serve temporarily on 
the supreme court. In case of a vacancy in the of- 
fice of chief justice, or if he is ill, absent or other- 
wise unable to serve, an associate justice designated 
in accordance with the rules of the supreme court 
shall serve temporarily in his stead. 


Appointment of Judges 

SECTION 3. The governor shall nominate and, 
by and with the advice and consent of the senate, 
appoint the justices of the supreme court and the 
judges of the circuit courts. No nomination shall 
be sent to the senate, and no interim appointment 
shall be made when the senate is not in session, 
until after ten days’ public notice by the governor. 


Qualifications 

No justice or judge shall hold any other office or 
position of profit under the State or the United 
States. No person shall be eligible to such office 
who shall not have been admitted to practice law 
before the supreme court of this State for at least 
ten years. Any justice or judge who shall become a 
candidate for an elective office shall thereby forfeit 
his office. 


Tenure—Compensation— 
Retirement—Removal 


The term of office of a justice of the supreme 


court shall be seven years and that of a judge of 
a circuit court shall be six years. They shall receive 
lor their services such compensation as may be pre 
scribed by law, which shall not be diminished dur- 
ing their respective terms of office, unless by gen- 
eral law applying to all salaried officers of the State. 
They shall be retired upon attaining the age of 
seventy years. They shall be included in any retire 
ment law of the State. They shall be subject to re- 
moval from office upon the concurrence of two- 
thirds of the membership of each house of the legis- 
lature, sitting in joint session, for such causes and 
in such manner as may be provided by law. 


Retirement for Incapacity 


SECTION 4. Whenever a commission or agency, 
authorized by law for such purpose, shall certify to 
the governor that any justice of the supreme court 
or judge of a circuit court appears to be so inca- 
pacitated as substantially to prevent him from per- 
forming his judicial duties, the governor shall ap- 
point a board of three persons to inquire into the 
circumstances and on their recommendation the 
governor may retire the justice or judge from office. 


Administration 
SECTION 5. The chief justice of the supreme 
court shall be the administrative head of the courts. 
He may assign judges from one circuit court to an 
other for temporary service. With the approval of 
the supreme court he shall appoint an administra- 
tive director to serve at his pleasure. 


Rules 
SECTION 6. The supreme court shall have 
power to promulgate rules and regulations in all 
civil and criminal cases for all courts relating to 
process, practice, procedure and appeals, which 
shall have the force and effect of law. 











ls the Trial Bar 
a Cause of Delay? 


By Hans Zeisel — Harry Kalven, Jr. — Bernard Buchholz 


This article is one chapter of a new book 
Delay in the Court described in the footnote. 
The two preceding chapters documented the 
loss of court time per year and per day, sug- 
gesting that the available judicial manpower 
is not being used as effectively as theoretically 
it might be. Whether concentration of the 
trial bar contributes to delay is here examined. 
Not infrequently courts complain that they 
are ready to try a case but that busy counsel, 
because of trial commitments elsewhere, cause 
postponement and delay. This chapter pre- 
sents data on the exact degree of this con- 
centration, and the limits of its possible effect 
on delay. Ways are discussed by which the 
courts can protect themselves, leaving initi- 
ative for necessary correctives to the self in- 
terest of the bar. 


Delay in the Court, by Hans Zeisel, Harry Kal- 
ven, Jr., and Bernard Buchholz, is a systematic 
study of court congestion. The study pools the 
resources of the lawyer and the social scientist 
in attacking the problem of court congestion. It 
is the first of a series of books which will report 
the research conducted at the University of Chi- 
cago Law School on judicial administration and 
on the American jury system. Because of the 
timeliness and importance of this study, the 
Journal is publishing one of its 23 chapters 
Chapter 17, which we think will be of special 
interest to the legal profession. The book is 
published by Little, Brown and Company, 34 
Beacon Street, Boston. 











te popular view is that there are rela- 
tively few lawyers engaged in active trial 
work, that they are extremely busy, that 
they frequently have conflicting trial dates 
or commitments, that the adjustment of 
these conflicts requires their cases to be 
continued, and that this frequently leaves 
the court without cases ready for trial. 
The point has been put with special force 
by Judge Schwartz of the Illinois Appellate 
Court in Gray v. Gray.' The opinion is a 
notable judicial essay on the problem of 
court congestion and the concentration of 
the trial bar. After reviewing the develop 
ment of the assignment system in Cook 
County, Judge Schwartz goes on to say: 


One of the special problems intended to 
be solved was that of the many motions fon 
continuance on account of prior engage 
ment pressed upon judges by trial lawyers. 
A trial bar variously estimated at filty to 
one hundred and fifty lawyers tries the vast 
majority of cases of consequence in courts 
of record in this county. The number is 
wholly inadequate and, in the view of the 
assignment judge and to our knowledge, 
constitutes one of the principal barriers to 
the prompt dispatch of the business of the 
court. Some of these lawyers have more than 


16 Ill, App. 2d 571, 576, 128 N.E. 2d 602, 604-605 
(1955). 
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TABLE I 


(Attorney of Record) 


Representing Plaintiff 





Concentration of Pending Cases by Size of Firm 


Representing Defendant 


questions, which are 
worth analyzing sepa- 
rately. 

To begin with, there 
is little doubt that the 











Percent Percent Percent 

Firms with Cases of Handle ot of 
Pending Firms Cases Firms 
Over 1,000 cases 2.0 
Over 500 cases 0.4 10.2 6.7 
Over 100 cases 0.9 51.0 20.7 
Over 20 cases 30.1 86.6 35.5 





~<a degree of economic 
Handle of . ‘ 
Pl concentration in the 


34.3 large metropolitan cen- 
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roe ters is striking. We do 
91.3 ‘ 
not have data directly 


98.1 . 
— for New York on the 








500 cases on their calendars; a few, more 
than 1,000. It had become the practice for 
many such lawyers to enter their individual 
appearances and to insist that the repre- 
sentation of their client was personal, so 
that frequently they would not only have a 
number of cases on the trial call of an in- 
dividual calendar, when that system was in 
effect, but sometimes had cases on five or 
ten calendars at the same time. They were 
thereby always in position to ask for con- 
tinuances on account of engagement and to 
determine which case it would serve their 
purpose to try first. It was not uncommon 
for judges to call forty or fifty cases in an 
unsuccessful effort to find one ready for 
trial. Trial judges, in a desperate effort to 
find work, would communicate with each 
other as to which case the busy lawyer 
should try, and sometimes disputes arose 
between judges as to the court in which the 
lawyer should first be required to go to 
trial.* 


Consideration of the lawyer side of the 
delay problem raises a series of related 


distribution among 
law firms of pending 
suits but data from other jurisdictions are 
highly suggestive.* “Table I furnishes. sta- 
tistics for another major city of the jury 
cases pending in all the state courts of un- 
limited civil jurisdiction. 

Table I is to be read as follows: the 0.4 
percent of the plaintiff firms that have over 
500 cases pending (there are no plaintiff 
firms with over 1000 cases) handle 10.2 per- 
cent of all cases; the 6.9 percent with over 
100 cases (which include the 0.4 percent in 
the “over 500” group) handle 51.0 percent 
of all cases. For the defendant firms: the 2.0 
percent that have over 1000 cases pending 
handle 34.3 percent of all cases, and so 
forth. In both groups, it appears, one third 
of all firms handle something like 90 per- 
cent of the cases. 

Such concentration may be 
significant for a variety of reasons; it may 
invite inquiry as to how law business is 


economic 





“Lawyers have on occasion been equally outspoken 
about the matter but with a somewhat different view 
of who is to blame. See for example, the remarks of 
Harry Dworkin of the Cleveland bar: “. . . assuming 
further that the case, at long last, appears at the foot 
of the active list, what then? Why nothing happens, 
at least not for a long time. The lawyer is, however, 
called upon to alert his client and witnesses in the 
event the case should be called. At this stage there 
commences a game which requires adeptness at crystal 
gazing and legal legerdemain to guess when the case 
is likely to be called. Finally, the case will have ad- 
vanced to the top of the list and a frantic last minute 
call is made to the parties and witnesses to meet said 
lawyer in the assignment room on the morrow. At the 
appointed time, although your case is ‘next to go,’ you 
discover—to your dismay and embarrassment—that all 
of the rooms are engaged with the previous day’s cases, 


or you learn that opposing counsel is engaged in an- 
other trial of court. And so, you try to entertain the 
assembled group by treating them to the conditioning 
process of watching other trials, and by other means 
at hand to assuage their unhappiness at being called 
away from their employment and business and being 
required to just sit around and wait. The net result 
is that when the case is finally sent into a room for 
trial, the litigant has all but given up, and the wit- 
nesses have ‘gone home.’” Dworkin, “Let’s Arbitrate.” 
25 Cleveland B.A.J. 107 (May, 1954). And a lawyer- 
psychoanalyst has found evidence of a new category 
of neurosis. Ebenstein, “A Psychologist Looks at the 
Calendar Call,” 4 The Advocate No. 9, p. 225 (Bronx 
County Bar Assn.) (Dec. 1957). 

3Judge Baldwin, “How Can We Expedite the Busi- 
ness of the Courts?” 27 Conn. B.J. 1 (1953). gives some 
data on the concentration of the bar in New Haven. 
Hartford, and Fairfield counties, in Connecticut. 
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recruited; it may suggest possibilities of 
“block” settlements of a number of cases 
at one time; and it may indicate that there 
is a problem about the speed of settlement 
of those cases which are settled before trial. 
But whatever its significance for such issues, 
tracing its impact on court delay requires 
further analysis. 


Effect of Lawyer 
Concentration on Delay 

In our view, lawyer concentration can 
affect delay only if two conditions are pres- 
ent: first, the concentration must produce 
conflicting trial commitments and hence 
continuances in some cases; and second, the 
granting of such continuances must produce 
gaps in the trial scheduling because another 
case is not immediately ready for trial. As 
we have shown earlier, not every continu- 
ance adds to the court’s delay. If no gap in 
the trial schedule results, continuances are 
in fact a benefit to the system since they 
operate to grant a small preference to the 
cases awaiting trial behind the case con- 
tinued. But when the continuance creates 
a gap in the trial schedule, 
other case is ready for trial, there is a net 


because no 


‘Our yardstick, it must be admitted, is imperfect for 
this purpose. New Jersey may also lose judge time 
because of gaps created by conflicting trial commit- 


loss to the system and an increase in delay 
occurs. 

Without a detailed hourly time record 
for each trial part there is no convenient 
way of determining how frequently a gap 
in the trial schedule is created by conflict- 
ing lawyer dates. ‘Theoretically, it is clear 
that in a given court system a shortage of 
trial lawyers could become a major bottle- 
neck. If, for example, there were only five 
plaintiff lawyers and five defense lawyers 
available in a metropolitan court, the limit 
of the usable judicial manpower would be 
set by the number of cases these ten law- 
yers could try in a year. However for the 
New York court, we do know one highly 
relevant fact. We know tlie upper limit of 
the possible loss created by such factors as 
concentration of the trial bar. It cannot 
exceed the total amount of judge time lost 
in New York as contrasted to our yardstick, 
New Jersey, or not more than 19 percent 
in all.4 We also know that by no means all 
of this loss is attributable to gaps in the 
trial schedule. Hence, even under the most 
drastic assumptions, the concentration of 
the New York trial bar can only be a minor 
factor in the delay of the court. 


ments of counsel. To the extent to which it does so, the 
maximum gap is, of course larger than indicated in 
the text, 
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TABLE II 


Number of 





Concentration of Plaintiff Lawyers 
in Personal Injury Trials in the 
New York County Supreme Court 


This Table as well as Table III, unlike lable I, refers to the individual lawyers who 
actually tried the case, irrespective of what firm they belonged to. 


concentration among 
plaintiffs. 

Tables II and III 
then indicate that there 
is serious concentration 

Average of actual trial work. 
Number of > ; 
Some 10 percent of the 


Appearances 


Cumulative Lawyers Appearance in Court per Month ° ° 

Percent in Each over 5-Month Period per Counsel active trial bar handles 
of Counsel Group (Percent) (Number) in This Group Or — t f ; 1] - ; 
Busiest 1% 3 6.4 31 2.1 — Pre ee ae ee. 
Busiest 5% 14 22.5 109 1.6 Yet the concentration 
Busiest 10% 28 34.6 168 1.2 falls well short of tax- 
Remaining 90% 258 65.4 318 0.2 ing the physical Capac- 

Total 100% 286 100.0 486 0.3 


ity of even the busiest 
lawyers. At its very 
peak it is 4.3 appear- 








We can, however, approach the matter 
somewhat more directly. We were able to 
determine the degree to which the trial of 
law cases in the court is actually concen- 
trated. Tables I] and II] show the number 
of lawyers who had personal injury cases 
reaching assignment during the five-month 
period from March through September, 
1957. 

‘Table II indicates that the busiest | per- 
cent of the plaintiff lawyers had 6.4 percent 
of the cases, and that each lawyer in that 
group appeared on the average 2.1 times 
per month in the court during the observed 
period of five court months. ‘The busiest 
5 percent (which include the busiest | per- 
cent) tried 22.5 of the cases and appeared 
on the average of 1.6 times per month, and 
so forth. ‘The corresponding data for de- 
fense lawyers are given in ‘Table III. 

The concentration 


ances per month for 
defense counsel and 2.1 appearances per 
month for plaintiff counsel; and for the 
busiest 10 percent the average appearances 
per month are 2.1 and 1.2 respectively. 


Chances of Conflicting Trial 
Commitments are Great 


On this perspective the problem may 
seem to have evaporated. But two qualifica- 
tions must be added to spell out why the 
concentration of the bar is nevertheless a 
problem. First, what matters in the end is 
not the average ratio of lawyers to cases but 
rather the chances of conflicting trial com- 
mitments if cases are assigned to trial in a 
random sequence. ‘The important fact here 
is that even a relatively low ratio of lawyers 
to cases can imply a very great chance of 
conflicting dates. Perhaps the simplest way 
to illustrate this is by recourse to an in- 





of cases among defense 
lawyers is, as one might 
expect, considerably 
greater than among 
plaintiff lawyers. ‘This 
is but a reflection of 


Cumulative 


" : asian ties Pos Percent 
the high degree of con- Py nl 
centration among de- Busiest 1% 
dendants (defending Busiest 5%o 
; : Busies 0% 
insurance companies stanardl 10% 

di cai indie mae Remaining 90% 
and self-insured corpo- Total 100% 


rations) as against any 





Concentration of Defense Lawyers in Negligence 
‘Trials in the New York County Supreme Court 


TABLE III 


Average 
Number of 
Number of Appearances 
Lawyers Appearance in Court per Month 
in Each over 5-Month Period per Counsel 
Group (Percent) (Number) in This Group 
2 7.5 43 4.3 
10 24.8 142 2.8 
10 39.0 223 2.1 
187 61.0 350 0.6 
208 100.0 573 0.6 
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structive statistical 
anecdote. If there are 
24 people at a dinner 
party, what are the 
odds that at least two 


Approximate Scheme of Dispositions of Personal Injury Claims, New York City 


HRPPRRRR RRR RARER 





of them will have 
identical birthdays? 





60 
before complaint is filed 


20 20 
5 complaint is af atier suit gs begun 








Although there are 
365 days to choose 
from, the odds sur- 
prisingly are better 
than even. The un- 
derlying theorem ap- 
plies equally to the 





before assignment 14.2) §.8 after assignment 
Cie 


before trial 1. ofter trial 
commenced 

during trial 2,811.7 tried to 
completion 











odds that a lawyer 
who averages two ap- 
pearances per month (or four for the 
busiest defense attorneys will run into a 
conict of trial schedules. When the selec- 
tion of trial dates is made without regard 
to a lawyer’s previous commitments, the 
odds are several thousands to one that some 
conflicts will arise. Hence, we can readily 
conclude that there is enough concentra- 
tion to greatly multiply the danger of con- 
flicts even thought there is enough trail bar 
manpower to try all cases without conflict 
on an ideally planned schedule. 

Further, our figures for New York must 
considerably understate the true degree of 
concentration: they refer only to one court 
out of at least six major courts of unlimited 
jurisdiction in the New York City area (the 
courts in the major boroughs and the fed- 
eral courts), not counting the civil courts 
of limited jurisdiction, the city and munici- 
pal courts.” A recent study of delay in 
Massachusetts cites a vivid example of the 
sharply competing demands different court 
systems may make on the same lawyers’ 
time: 


On November 17 last . three delend- 
ants’ counsel were summoned to the United 
States District Court for the purpose ol im- 





SHowever, 24 out of 26 leading trial counsel in the 
New York County Supreme Court reported to us that 
they do not try cases in the inferior city or municipal 
courts but only in the courts of unlimited jurisdiction. 


THE MINUTE PERCENTAGE of personal injury claims which actually come to 


trial is strikingly portrayed in this “pictogram’ from another chapter oj the book. 


paneling a jury only. They were held there 
without actual trial lor a period of approxi- 
mately two weeks. The trial on which they 
were finally reached terminated Decembet 
9. During the period from November 17 to 
December 9 these attorneys were waiting 
with witnesses and all three attorneys had 
actually been sent into a session for trial 
when summoned to the United States Court. 
‘The Suffolk trial list for the week olf No- 
vember 21st indicates that one of these at- 
torneys had thereon 17 cases involving in 
addition to himself 534 lawyers, a second 
attorney had 6 cases thereon involving in 
addition to himself 14 lawyers and the third 
attorney had 6 cases involving 6 to 8 law- 
yers. Allowing for some duplication ol 
plaintifl’s counsel, it is not too far from 
the truth to comment that a total of over 
50 lawyers with clients and witnesses in 
addition were held up in the Suffolk court 
by this incident. At the same time a fourth 
defendant's counsel was on trial in the Fed 
eral District Court for 8 or 9 days during 
which he had on the trial list in Suffolk 14 
cases held for trial involving in addition to 
himself 47 other attorneys.® 


Consequently, it is likely that the con 
centration for the whole of New York City 
is greater than indicated by our tables. The 
extent to which a particular court suffers 
from concentration will in part depend on 


‘Mimeographed memorandum, dated December 20, 
1955, prepared by Chief Justice Reardon of the Su- 
perior Court of Massachusetts, p. 10. 





its ability to attract and hold busy trial at- 
torneys, and it appears that the New York 
court here has the advantage over other 
courts with which it competes. It is less 
generous in granting last-minute adjourn- 
ments and lawyers with conflicting trial 
dates prefer as a rule the more substantial 
cases in this court. Also, it has been the 
practice of the court to assign two or three 
cases simultaneously to each trial part, thus 
providing counsel with proof of conflicting 
trial dates, acceptable as an excuse in the 
other courts. 


Available Remedies 


In so far then as concentration of the 
bar is a factor contributing to delay, what 
remedies are available for it? A court might 
of course attempt to limit by direct rule the 
number of cases a given lawyer or law firm 
is permitted to handle.? But this would 
seem a clumsy and impolitic solution. In 
any event two alternatives deserve serious 
consideration. First changes in scheduling 
procedures might considerably reduce the 
chance of a gap. Although the practical de- 
tails might prove troublesome, the essential 
point is simply that the court in scheduling 
recognize the concentration as a fact of life 
and seek to accommodate it. ‘The court has 
recently taken a major step in this direction 
by arranging for cases to be tried by the 
same lawyers to be assigned to the same 
trial part.* 

Ultimately the court has the power to 
compel lawyers to go to trial and thus to 
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force them, if necessary, to turn some ol 
their cases over to other lawyers or to add 
additional trial personnel to their own firm. 
In Gray v. Gray, the Illinois Appellate 
Court squarely faced the trial court’s power 
to deny a continuance when counsel for one 
of the parties is engaged elsewhere. ‘The 
plaintiff had filed a complaint for divorce 
and the case was originally assigned for 
trial on October 29, 1954. Then, over the 
objection of opposing counsel, the case was 
continued four times on account of engage- 
ments of plaintiff's counsel and finally set 
down for trial on November 22. On that 
day the trial judge denied a motion for 
further continuance, sought on the ground 
that plaintiff counsel was still active else- 
where, and ordered the case to go to trial. 
Counsel who had appeared on behalf of 
plaintiff's counsel to request the continu- 
ance relused to proceed on the ground that 
he was not prepared to try the case and the 
court thereupon dismissed the plaintiff's 
complaint for lack of prosecution. On ap- 
peal, the Illinois Appellate Court vigorously 
affirmed the power of the trial judge to 
take such action, saying it was the-duty ol 
the trial judge to do precisely what he had 
done. ‘To the plaintiff's argument that she 
had a constitutional right to select her own 
attorney and be represented by him in the 
trial of her case, the court observed: 

It is wrong in theory, in its premise, and 
in its conclusion. There is no constitutional, 
statutory or other provision which givés a 
party the right to choose a particular law- 





7The District of Columbia requires that no trial 
lawyer without consent of his opponent may postpone 
a case on the ground of an engagement of another case 
if he is counsel of record in more than twenty-five cases 
in the court. Rule 14, Rules of the District Court of 
the District of Columbia. See the remarks of Judge 
Laws, Attorney General’s Conference, 1956, pp. 37, 140. 

The Los Angeles courts are considering, at the other 
extreme, a rule by which attorneys who have only one 
case pending can ask for advancement of their case. 
Although the rule is primarily designed to fill gaps in 
the trial calendar, it may also become a reason for 
clients to choose for their case counsel other than the 
busiest in the community. The Recorder, San Fran- 
cisco, Sept. 10, 1958, col, 6. 

58N.Y.L.J., Feb. 17, 1958, p. 1, col. 12. See also the 
interesting scheme reported by Judge Evans of the 


Bronx City Court: Calendar Congestion—A New Ap- 
proach, 26 N.Y.S.B. Bull. 368 (1954). With a backlog 
of approximately 4000 cases, the cases are called for 
trial at the rate of 100 per day with the result that the 
entire backlog is polled every two months. Continu- 
ances are granted liberally and the 100 case per day 
call thus results, Judge Evans reports, in just enough 
trials to keep busy the 3144 judge bench. In brief this 
is a scheme which concentrates on avoiding gaps in 
the trial schedule and which gives a preference to 
cases where both parties are ready for trial. “Our 
problem,” says Judge Evans, “as well as that of other 


crowded courts is to get cases ready for trial so as to 
fully occupy the bench. It is on the humorous side to 
observe that with the crowded litigation every crowded 
court still finds its difficult to get enough cases to fully 
occupy the bench.” 
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yer, without regard to whether that lawyer 
has the time to try the case or not. Such a 
doctrine would have results that would be 
disastrous. We cannot assume that there is 
only one lawyer who can properly represent 
the plaintiff in this divorce case. There are 
11,000 lawyers in Cook County. The attor- 
ney for plaintiff is an able lawyer, well- 
known to the members of this court. His 
ability has attracted a large clientele. How- 
ever, in times like these when litigation 
swamps the courts, it is the duty of lawyers 
to cooperate in the transaction of the busi- 
ness of the court. Therefore, as suggested 
by Mr. Justice Jackson,® where business is 
tendered a lawyer to which he does not 
have time to attend, he should let it go to 
some: other lawyer. 

It is the duty of our profession to train 
younger men to take care of the legal needs 


scale in the medical profession. It is a mat- 
ter to which trial lawyers in particular 
should give attention. We consider a bane- 
ful practice the custom which has grown in 
past years ol a trial lawyer appearing alone, 
no matter how important the case may be, 
on the assumption that court or jury may 
be impressed by the lone advocate strug- 
gling to represent his client. The lawyer 
who represented plaintiff is a member of a 
large firm. We do not know the nature of 
his arrangement with his associates but the 
trial court had the right to assume that one 
of them would have come to his rescue in 
the emergency. If he has no such arrange- 
ment and has trained no one to assist him, 
the responsibility is his for his client’s di- 
lemma.!®, 


The opinion is a striking statement of 


of the community. This is done on a large how much power the court has in the end. 





2The court here refers to the following passage, should be a party to encouraging the accumulation of 
quoted earlier in its own opinion at 578: “When more more business in one law office than it can attend to 
business becomes concentrated in one firm than it can in due time.” Justice Jackson in Knickerbocker Print- 


handle, it has two obvious remedies: to put on more ting Corp v. United States, 75 Sup. Ct. 212 (1954). 


legal help, or let some of the business go to offices 


106 Ill. App. 2d 571, 580-81, 128 N.E. 2d 602, 606-07 


which have time to attend to it. I doubt if any court (1955) 
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Illinois, Colorado, New Mexico 
to Have Court Administrators 


State court administrator bills passed by the 
legislatures of Illinois, Colorado and New 
Mexico have increased to 21 the number of 
states having these offices. 

Enactment of the Ilinois bill salvaged an 
important part of the court reform program 
contained in the unsuccessful campaign for 
constitutional amendment last fall. It provides 
lor employment by the state supreme court of 
a state court administrator, and a deputy ad- 
ministrator for Cook County (Chicago), who 
will examine and recommend improvements 
in administrative methods and systems, ex- 
amine the dockets and make recommendations 
lor assignment of judges to courts found to be 
in need of assistance, collect and compile 
statistics on the business of the courts, state 
of dockets and courtroom facilities, submit 
budget estimates for operation of the judicial 
system, and attend to other matters assigned 
by the supreme court. 

Assignment of judges to other courts is to 
be with the consent of a majority of the judges 
of the court to which they are assigned. ‘The 
supreme court is authorized to provide by rule 
for the administration and enforcement of this 
act “and for other matters pertaining to the 
efficient administration of the judicial system 
not inconsistent herewith.” 

‘The Colorado act is somewhat different in 
approach, providing for division of the state 
into six judicial departments, with a justice 
of the supreme court assigned to each as depart- 
mental justice. Each such justice will supervise 
all administrative matters relating to the courts 
within his department, assign judges from 
court to court within the department and 
request assistance from other departments as 
needed. He will hold a conference of all judges 
in his department at least yearly. The chief 


The March of Progress 




















justice of the supreme court, assisted by a new 
official known as judicial administrator, is to 
exercise administrative supervision over the 
system as a whole and report regularly to the 
governor and the judiciary committees of the 
legislature. ‘The judicial administrator will 
collect and analyze statistics on the work of 
the courts and make recommendations to the 
chief justice for assignment of judges to relieve 
court congestion. Professor Clyde O. Martz of 
the law faculty of the University of Colorado 
has taken a leave of absence to accept appoint- 
ment to the judicial administrator post. 

At this writing details of the New Mexico 
statute were not available. Other states hav- 
ing such an office or its equivalent include 
Connecticut, lowa, Kentucky, Louisiana, Mary- 
land, Massachusetts, Michigan, Missouri, New 
Jersey, New York, North Carolina, Ohio, Ore- 
gon, Puerto Rico, Rhode Island, Virginia, 
Washington and Wisconsin. 





Philadelphia Bar Association 
Adopts Clients’ Security Fund 


The Philadelphia Bar Association early 
this month became the fourth bar association 
in this country to approve the adoption of a 
clients’ security fund. This fund would be 
available to reimburse clients for loses arising 
from defalcations of unethical attorneys, when 
these attorneys are unable to repay such losses. 
The plan covers all lawyers in Philadelphia, 
even though some lawyers are not members 
of the Association. The Association voted to 
establish a $10,000 annual fund to be admin- 
istered by the board of governors on the rec- 
ommendation of a committee of censors. An 
earlier proposal was rejected in February be- 
cause of objections to certain details of the 
plan subsequently ironed out. Similar pro- 
posals were approved by the state bar asso- 
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ciations of Vermont and Oregon last year and 
the Illinois State Bar Association approved 
the plan in principle at its recent annual meet- 
ing. Within the British Commonwealth of 
Nations the plan is in general use and the 
House of Delegates of the American Bar Asso- 
ciation at its February meeting in Chicago 
endorsed the principle of the plan and com- 
mended it to state and local bar associations 
for their consideration. 


Standard Family Court Act 
Published After Four-Year Study 


Model legislation for a unified state-wide 
family court to replace separate juvenile courts 
and domestic relations courts has been drafted 
by a nation-wide committee of judges and 
other authorities in the field, which spent 
lour years on the project. 

The need for a unified family court is stated 
by Roscoe Pound, dean emeritus of Harvard 
Law School, in an article in the NPPA Journal 
accompanying the text of the model act: 


“Treating the family situation as a series 

ol single, separate controversies may often 
not do justice to the whole or to the several 
separate parts. The several parts are likely 
to be distorted in considering them apart 
from the whole, and the whole may be left 
undetermined in a series of adjudications 
of the parts.” 

The first family court was established in 
1914 in Cincinnati as a division of the Hamil- 
ton County Court of Common Pleas. Out- 
standing family courts today are to be found 
in eight counties in Ohio, six counties in 
North Carolina, and in Portland, Ore., Des 
Moines, Omaha and St. Louis. Unlike the 
juvenile court movement, which for many 
years has had the benefit of the Standard 
Juvenile Court Act, the family court move- 
ment until now has had no such guide. The 
publication of this first edition of a Standard 
Family Court Act is intended to remedy that 
deficiency. 

The family court contemplated in the stand- 
ard act would deal with problems such as 
delinquency and neglect and would give spe- 
cial services in cases involving divorce, legal 
separation, support, adoptions and certain 
criminal activities involving children or other 
members of a family. The act would prohibit 
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transfer of a delinquent child to an institu- 
tion for adult criminals, placement of a neg- 
lected child in an institution for delinquents, 
and subjecting a child to criminal court penal- 
ties and juvenile court control for the same 
offense. 

Since the family court includes juvenile juris- 
diction, a legislature that wishes to establish 
family courts may do so without revising its 
juvenile court law simply by adding from the 
Standard Family Court Act those provisions 
that relate particularly to the family court, 
and those provisions are specially identified in 
the act. 

The drafting of the act was a joint project 
of the National Probation and Parole Associa- 
tion, the National Council of Juvenile Court 
Judges, and the Children’s Bureau of the U.S. 
Department of Health, Education and Wel- 
lare. 


Details of Connecticut’ s 
New Minor Court Act 


The April Journal reported the passage ol 
the Connecticut minor court act before the 
text of the act was available. An analysis of 
the act discloses that ic completely discards 
the former method of handling minor crimi- 
nal offenses and smaller civil claims by estab- 
lishing one circuit court with 44 judges to 
replace justices of the peace, trial justices, 
borough, town and police judges. Judges un- 
der this act are nominated by the governor 
and appointed by the general assembly with 
the restriction that no more than one-hall 
the judges may belong to one political party. 
They are to be paid $15,000 a year and 
come under the general pension and _ retire 
ment laws applicable to the judges in the 
higher courts. The circuit court is placed un 
der the supervision of the chief justice of the 
Supreme Court of Errors and his administra 
tive assistant concerning assignments and 
docket control, as well as financial supervision. 

The circuit court has state-wide territorial 
jurisdiction and has jurisdiction to hear 
criminal cases involving maximum penalties 
of $500 in fines and not more than one year 
imprisonment and to hear civil matters in- 
volving claims of not more than $2,500. The 
court may also take cognizance of more seri 
ous crimes by inquiring into probable cause 
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and the setting of bail, or in cases involving 
a maximum penalty of $1,000 fine and five 
years imprisonment, the court may take final 
jurisdiction as long as upon conviction the 
sentence is restricted to the court’s jurisdic- 
tional limits. 

One interesting elemen: of the act is the 
provision for an appellate section to review 
the court’s own decisions. The appellate 
judges are to be chosen by the chief judge of 
the circuit court from the members of that 
court and will sit on appellate cases for a 
period of four months. Such judges, of course, 
cannot review their own decisions. 

Other elements of the act provide for: the 
appointment by the judges of public prose- 
cutors and public defenders where needed; 
the right of the defendant in non-jury cases 
to require the judge to submit written findings 
of fact and conclusions of law; and the right 
of the parties to have stenographic notes 
taken for a fee of ten dollars, this fee being 
waived in criminal cases on a showing of in- 
digence. 

The act as a whole provides a uniform 
method of handling minor matters, along 
with provisions for less expensive trials and 
appeals then could be had in the general jur- 
isdiction courts of the state. 


New Jersey Courts Face 46 per cent 
Increase in Caseload Next Fall 


Court congestion in New Jersey—a nation- 
wide model of efficient court organization and 
administration since the adoption of its new 
constitution in 1947—will be a problem this 
fall unless rernedial measures are taken, it was 
revealed at the annual meeting of the New 
Jersey Judicial Conference last month. Sta- 
tistics presented to the Conference showed a 
probable 46 per cent increase in case load 
next fall. 

A leading measure to deal with the situa- 
tion, Chief Justice Weintraub told the group, 
will be emphasis on pre-trial conferences 
throughout the summer months in the hope 
of saving trial time in the fall. Judges assigned 
to summer duty will devote “all available 
time” to pre-trial conferences for that purpose, 
although opposition to pre-trial was voiced by 
some lawyers attending the conference. 

Other steps suggested by Weintraub include 
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employment of legal secretaries for more 
judges; the writing of shorter opinions in ap- 
pealed cases; establishment of a circuit court, 
like that recently adopted in Connecticut, in 
substitution for the state’s 490 municipal 
courts; liberalization of the clerkship require- 
ments for law students; and creation of a 
legislative study commission like those of New 
York and California. 


Oregon and lowa 
Further Nation-wide Trend 
Toward Coroner Reform 


‘Two more states, Oregon and Iowa, voted 
to abolish elective coroners at the end of 1960 
and replace them with trained medical ex- 
aminers. With these two, the number of states 
which have medical examiners rises to 17. Bills 
to this end were considered in a dozen state 
legislatures this year. 

Except in Multnomah County (Portland) 
which will retain the coroner system, the Ore- 
gon law vests the corner’s function in the 
existing county or district health officer. These 
officers are made medical investigators and are 
authorized to appoint qualified assistants. A 
chief medical investigator provides supervisory 
and central pathological services. He is as- 
sisted by an appointed medical investigation 
advisory committee that has rule making 
powers. An interesting feature of the Oregon 
eflort was the action of the Oregon Funeral 
Directors’ Association. Although morticians 
had a near monopoly of the coroners’ jobs, 
the members voted to dissociate themselves 
from the coroner’s function. The Oregon law 
follows closely the Model .Post Mortem Ex- 
amination Act of the Commissioners on Uni- 
form State Laws. The sponsors of this model 
act were the National Municipal League, the 
American Judicature Society, the American 
Bar Association, the American Academy of 
Forensic Sciences, the National Civil Service 
League, and the College of American Pa- 
thologists. 

The Iowa law will abolish the state’s 99 
elective county coroners. The coroners will be 
replaced by qualified physicians appointed by 
the county supervisors; however, provisions for 
supervisory and pathological services were cut 
out of the original proposal. 
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In New York permissive legislation was 
passed allowing Monroe County (Rochester) 
to replace its two elective coroners with quali- 
fied medical examiners and permitting Lewis 
County to vest the coroner’s function in the 
office of the district attorney. In Indiana a 
commission on forensic science was created 
with qualified pathologist as administrator. 

In Colorado and Kansas medical authorities 
postponed introduction of their bills, while in 
Tennessee, Oklahoma, Minnesota, Nevada, 
and Utah the bills died in committee. An 
earlier progress report on coroner reform prior 
to the 1959 sessions appeared in the Decem- 
ber Journal. 


Chicago Bar Association 
Revises Judicial Poll Procedure 


Revision of its procedures for endorsement 
of judicial candidates was announced last 
month by the Chicago Bar Association, fol- 
lowing a two-year study by a committee. 

One procedure is used for endorsement of 
sitting judges for reelection, and the other is 
a “bar primary” for use in contested elections. 
Principal changes in the former are that no 
judge will be endorsed who will reach the age 
of 76 before his term expires, nor will any 
judge who fails to achieve a minimum rating 
of 70 per cent. 

Heart of the poll is a tabular questionnaire 
which has heretofore contained four questions 
and in the future will have five. First is “Have 
you confidence in his integrity?” which is good 
for a maximum of 50 points. “In what degree 
does he possess legal ability?” and “In what 
degree does he possess judicial temperament?” 
rate a maximum of 20 points each, and “In 
what degree is he diligent in the dispatch of 
business?” rates up to 10 points. The new fifth 
question “Has your vote been solicited?” car- 
ries no points, but is expected to discourage 
electioneering either for or against a judge. 
The question “Should he be renominated?”’ 
used at times in the past without point value, 
will not be included. The results of the ques- 
tionnaire will continue to be merely advisory 
to the Board of Managers, except for the 70 
per cent minimum. 

In contested elections, endorsement will go 
to those candidates receiving the largest num- 
ber of votes and at least 30 per cent of the 
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total votes cast and counted. If there are two 
contestants, each receiving 30 per cent or more 
of the total vote and with less than 2 per cent 
difference between them, both will be en- 
dorsed. 

The revision came as a result of an incident 
two years ago in which the Association's en- 
dorsement was changed in the midst of a cam- 
paign. The Chicago Bar Association has had 
many years of experience with judicial candi- 
date polls and was a pioneer in this important 
prolessional service to the public and the ad- 
ministration of justice. 


lowa Legislature Passes 
Major Court Reorganization Bill 


A major victory for state court reorganiza- 
tion was scored when the Iowa 58th General 
Assembly gave its approval to the judicial 
amendment sponsored by the Supreme Court 
of lowa and the lowa State Bar Association. 
The proposed amendment, described at length 
in articles in the February and April issues of 
the Journal, provides for a Missouri-type judi- 
cial selection plan, administrative control of 
all inferior courts by the supreme court, and 
mandatory retirement with pensions to su- 
preme court and district court judges. A 
senate amendment struck out important pro- 
visions for minor court reform. The measure 
must pass the legislature again in 1961 and 
be approved by the voters in 1962. 


New York Judge 
Holds Pre-Trial Conferences 
in Law School Auditorium 


A New York University law school audi- 
torium was translormed a few months ago into 
a temporary federal courtroom. 

Judge Irving R. Kaufman of the United 
States District Court for the Southern District 
of New York conducted two pre-trial hearings 
of actual cases in NYU’s Vanderbilt Hall. In 
the audience were some 500 students and fa- 
culty members from the Fordham University 
and NYU law schools. 

The occasion marked the first time in the 
Fast that a pre-trial demonstration of real 
cases was held before students in a law school. 





28 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


soth cases were negligence actions. The 
first, scheduled for actual trial before Judge 
Kaulman on December 8, concerned a suit 
brought by railroad worker against the Penn- 
sylvania Railroad for injries sustained in a 
train accident. ‘The second involved a suit 
brought under the Jones Act for the protec- 
tion of American seamen. 

Arrangements to hold the hearings at NYU 
were made by Judge Kaufman with the co- 
operation of Dean William Hughes Mulligan 
of the Fordham Law School, Dean Russell D. 
Niles of the NYU School of Law, and the In- 
stitute of Judicial Administration at the NYU 
Law Center. 








Items in Brief 











The New York Court of Appeals has up- 
held the power of the, courts to limit contingent 
lees. The Court of Appeals reversed the deci- 
sion of the Appellate Division, Third Depart- 
ment, which had held that control of fees was 
outside the jurisdiction of the courts. The 
Appellate Division of the Supreme Court of 
New York, First Department, had put into 
effect a “‘sliding-scale” schedule for contingent 
lees in negligence cases on January 1, 1957. A 
complete text of the announcement of this 
schedule by the New York court was pub- 
lished in the October-December, 1956, issue 
of the Journal. 


Cases coming to trial too quickly is the 
complaint of some District of Columbia law- 
yers since introduction of a new calendar system 
about a year ago. Delay in the United States 
District Court has been reduced from two 
years to about seven months since adoption of 
a “ready for trial” calendar on which cases 
are placed when both sides agree they are 
ready for trial or when a judge orders the 
case set for trial. Previously all cases had been 
held on a general calendar. 


A Maryland judge ordered the windows of 
a courthouse law library nailed shut after 
reports reached him that spectators gathered 
there had been able to watch a jury in action 
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as it deliberated in a murder case last month. 
It was said that snatches of the conversation 
could be heard, although not enough to be 
followed. The judge, J. Dudley Diggs, Upper 
Marlboro, said an addition to the courthouse 
is planned and will include new jury rooms. 


Medicolegal courses are among the fastest 
growing curriculum areas in our law schools 
according to a 1958 survey conducted by the 
American Bar Association and the Law-Medi- 
cine Research Institute of Boston. 27 of the 
129 fully accredited law schools offer these 
courses, the bulk of which were started since 


1950. 


The Texas Bar Journal was given an 
Award of Excellence by the Mid-Continent 
Conference of the International Council of 
Industrial Editors “in recognition of excep- 
tional accomplishment in achievement of pur- 
pose, excellence of editorial content, and ef- 
fectiveness of design.” 


Gavel awards will be presented by the 
American Bar Association to accord national 
recognition to newspapers, magazines, radio 
and television networks, and the motion pic- 
ture industry for the outstanding contributions 
“to public understanding of the American 
legal and judicial systems”. The deadline for 
entries in the second annual competition was 
March 1, 1959. The awards will be presented 
at the American Bar Association annual meet- 
ing in Miami in August. 


Standards of principles of proper conduct 
for lawyers and physicians in cases where the 
services of both are needed have been adopted 
by the Virginia State Bar and the Medical 
Society of Virginia as a result of a joint effort 
to increase cooperation between the _ profes- 
sions. The standards are included in the 20th 
Annual Report of the Virginia State Bar. 


A joint committee of specialists in law 
and in library classification has been formed 
through the cooperative efforts of the Library 
of Congress, the American Association of Law 
Libraries, the Association of American Law 
Schools, and the American Law Institute to 
advise the Library of Congress on the develop- 
ment of a classification scheme for the litera- 
ture of Anglo-American law. 











The Reader’s Viewpoint 








A Diligent Reader 


I have found the Journal of the Society 
particularly interesting of late. 1 make special 
note of “He Needs a Lawyer Now,” by Junius 
L. Allison; “Pre-Trial in Criminal Cases,” by 
Judge Irving R. Kaufman; “The Case for the 
Clients’ Security Fund,’’ by ‘Theodore Voor- 
hees, “Science in Court,” by Jonathan Karas, 
and “The Responsibility of the Lawyer to His 
Profession,” by Robert F. Drinan, S.J. Mate- 
rial like this has made me a diligent reader 
of the Journal during this past year. It has 
occurred to me that it is better to write in 
praise than in criticism. 

With kindest regards and every good wish 
for the future of your efforts and the Society 
I am 

Joun” J. McAuray 
Loyola University School of Law 
New Orleans 18, Louisiana 


The Case Against the 
Clients’ Security Fund 


I have read with a great deal of care the 
article ‘““The Case for the Clients’ Security 
Fund” by Theodore Voorhees of the Phil- 
adelphia bar. (42 J. Am. J. Soc. 155, Feb., 
1959.) 

I believe Mr. Voorhees is thoroughly honest 
and probably very much enraptured with this 
subject, but I doubt very much if he has 
considered the administration of it and many 
other things that could be considered going 
with it. I am absolutely opposed to his pro- 
posal and I want to state some of my reasons. 

Mr. Voorhees draws attention to the fact 
that some lawyers embezzle money, and to a 
case in which the bar reprimanded an of- 
lender; finally the money was repaid, but 
then he embezzled again and again, and the 
offender was not disbarred. No doubt the 





committee handling the matter was influenced 
unrighteously when it did not insist the 
fellow be disbarred the first time he stole 
money, and I admit that that kind of for- 
giveness is going on pretty much over ou 
country and should not be tolerated at all. 
I have always thought the first time a man 
stole his client’s money he ought to lose his 
license permanently. Unfortunately in ow 
state the Supreme Court does not think so 
and when a lawyer steals money all he needs 
to do is to cry that he has three or four small 
children and ought not to be disbarred but 
ought to be suspended for a few days. ‘This 
is the rule in our Supreme Court, at least in 
most cases. In this ruling I do not acquiesce. 

If a fund of this character is created, | am 
fearful that it will be an inducement to peo. 
ple to look to the fund rather than the prose- 
cution of the man who stole the money. I am 
likewise fearful that every time some person 
is disgruntled with his lawyer after the work 
is done and he has had to pay and has found 
out about this fund, he would conclude he 
had been overcharged and robbed of his 
money and would want to collect from the 
fund. When the public generally knows about 
this fund they are going to try to get some ol 
it by hook or crook. It would be just as big 
a football as the old age and public assistance 
is nowadays. Everybody will want to get his 
hands in because it is contributed money, and 
nobody has any title to it anyway, except 
whoever can get some of it. 

And then consider the administration of it. 
By and by we will have to have a secretary, 
an office, an administrator, and a real trial 
of issues to determine whether any of the 
money should be doled out. Taken all in all, 
there are too many charities in this country 
of ours now, administered by chair-warmers 
who do not earn anything. Everybody wants 
a hand-out, and so it will be with this security 
fund. | 
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I think if anyone thought seriously about 
it they would not give it very much con- 
sideration but they would do what they—the 
bar—ought to do. They would insist every 
lawyer who stole any money from his client 
he disbarred permanently, not suspended but 
disbarred. That is the best remedy. You can- 
not compromise with crime. 

Evias A. WriGHT 
455 Olympic National Building 
914 Second Avenue 
Seattle 4, Washington 


Counsel for the 
Indigent Defendant 


I wish to comment on the letter in the last 
issue from Honorable L. A. Grayson of Tampa 
in reply to the article “Counsel for the Indi- 
gent Defendant” by John F. Hassett and me 
which you printed in December, 1957. 

We did not intend to convince the Judge or 
anyone else that the public defender was the 
one solution to the problem of providing 
legal representation for those unable to pay. 
We discussed the four methods: assignment of 
counsel by the court, the public defender, the 
voluntary (or private) defender, and_ the 
“mixed” method where public funds are ap- 
propriated to a separate and independent 
body, such as a Legal Aid Society. As far as 
the public defender is concerned, we listed 
both the weaknesses and the strengths. In fact, 
the arguments we listed against the public 
defender are far more persuasive than those 
given by Judge Grayson. 

More specifically, the Judge says that the 
“great infirmity in the public defender theory 
is the inability to determine who are indi- 
gent.” One of the least controverted claims 
for the public defender is that (with the 
check lists relating to property, income, family 
composition, rent, etc.—with the use of investi- 
gators in certain instances) he is far more able 
to screen out ineligible defendants than is the 
presiding judge who lacks time and facility, 
or the assigned counsel. 

The Judge points out that “It is unfortu- 
nate ... that accused people are hauled into 
court...” (which is a curious statement) but 
he asks why should the public be burdened 
with their defense, when in most instances 
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they are there because of their own miscon- 
duct. This philosophy ignores the presump- 
tion of innocence doctrine. (The Uniform 
Crime Reports show only 62.5% of persons 
arrested in 1957 were found guilty.) Further, 
the Judge says that “young men” are appointed 
to represent all accused felons in his court, 
and he admits that this works something of a 
hardship upon a rather “small group of law- 
yers.” He seems to be content that the “bur- 
den” (that society would not bear) is placed 
upon “these young men.” 

It is interesting that the Judge states “We 
do not have a public defender in Florida” 
when the record shows that there are public 
defenders in Fort Lauderdale and Miami. The 
article the Judge criticized made a reference 
to the Florida public defenders. 

I do not suppose that Judge Grayson pe- 
rused the Journal article while one of “these 
young men” was making a defense plea, but 
neither do I believe he has read the publica- 
tion carefully, nor does his letter indicate that 
serious study has been made of the problem 
of providing counsel for the indigent de- 
fendants. 

Junius L. ALLIson 
National Legal Aid and Defender Association 
American Bar Cente 
Chicago 37, Illinois 


Public Service Must Be 
Lawyer's Motivation 


Robert F. Drinan, S.]. 

Just a note to tell you how deeply I ap- 
preciated your article on ““The Responsibility 
of the Lawyer to His Profession” in the April 
issue of the Journal. 

We have exams designed to screen out aspi- 
rants to the profession who are ill-prepared or 
ill equipped mentally. Wouldn't it be nice if 
an exam could be devised to screen out ap- 
plicants who lack the “public service’” motiva- 
tion, or what might be called the “social con- 
science’? 

More articles like yours are needed. Thanks 
again. 


Paut. W. ALEXANDER 


Family Court Center 
429 Michigan Street 
Toledo 2, Ohio 






































BOOKS 

Two books for laymen have come from the 
publishers. One of them, Pay The Two Dollars 
by Alexander Rose, is a delightful book 
which will keep the reader, whether layman 
or lawyer, chuckling throughout. Mr. Rose, 
obviously a believer that a person learns best 
while enjoying himself, teaches while he 
amuses. He advises prospective litigants to 
check and record the other party’s damages 
at the scene of the accident and not to make 
statements against their own interest. For 
lawyers, his transcripts of testimony and clos- 
ing arguments are both informative and live- 
ly. Without moralizing he points out to lay- 
men the necessity of procuring a good lawyer. 

The other book, The Family Legal Advisor 
by Theodore R. Kupferman? unfortunately 
gives too much advice. Although the book is 
readable and in some places gives an excellent 
survey of the law, the author includes legal 
forms for such difficult legal tasks as drawing 
ante-nuptial agreements. Such forms might 
tempt the layman to draft his own agree- 
ments, leading in many cases to frustration of 
purpose and useless litigation. These forms 
as well as some statements concerning the law 
are not appropriate or accurate for all juris- 
dictions. This book, by being too authorita- 
tive, may be more dangerous to the laymen 
than the void of legal knowledge that it at- 
tempts to fill. 


Law of Juvenile Delinquency by Frederick 
B. Sussmann,? revised edition, contains a con- 
cise history of the juvenile court movement, a 
review of present day practices in the courts of 
the several states, and appendices containing 
the jurisdiction of the juvenile court in each 
state, as well as a summary of recent court 
decisions concerning the authority of the juve- 


1. New York, Simon and Schuster, 1957. Cloth, pp. 
viii and 225, $3.50. 

2. New York, Greystone Press, Hawthorn Books, Inc., 
1957. Cloth, pp 367, $4.95. 

3. New York, Oceana Publications, Inc., 1959. Cloth, 
$2.00; paper $1.00; pp. 96. 
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nile courts. This book is a useful reference 
tool for persons interested in the field of 
juvenile delinquency. 


The Lion and the Throne: The Life and 
Times of Sir Edward Coke, by Catherine Drink- 
er Bowen? relates to an exciting period of his- 
tory. It is the beginning of an independent judi- 
ciary, a soverign parliament, and the individ- 
ual rights of Englishmen. Sir Edward Coke 
exemplifies the changing times. We find him 
fighting for the king’s prerogative under Eliza- 
beth and then for the common law and parlia- 
mentary rights under James I and Charles I. 
The book encompasses the assertion by Coke 
of the right of judicial review of acts of parlia- 
ment, which was established in the United 
States but never in Great Britain, and his 
championship of the Petition of Right, which 
is the basis of the Bill of Rights of the Con- 
stitution of the United States of America. ‘The 
author leaves a subtle warning for today, that 
in time of danger individual liberty may well 
be sacrificed to the security of the state. 


The Business Of A Trial Court: 100 Years 
of Cases by Francis W. Laurent’ is a statistical 
account of the cases coming before the trial 
courts in Chippewa County, Wisconsin, over 
a one hundred year period. Although the sam- 
ple, one county, is too small to draw any gen- 
eral conclusions, such basic research may lead 
to a re-evaluation of the function of a trial 
court. 


Ehrlich’s Blackstone by ]. W. Ehrlich® is a 
new edition of Blackstone’s Commentaries in 
a more readable form. The author has deleted 
obsolete material, footnotes, commentaries, and 
translated any necessary Latin. This edition 
will be a useful addition to a library con- 


1. Boston, Litthke, Brown and Company, 1956. Cloth, 
pp. xiii and 652. $6.00. 

5. Madison: The University of Wisconsin Press, 1959. 
Cloth, pp. xxxiv and 314, $6.00. 

6. San Carlos, California: Nourse Publishing Com- 
pany, 1959. Cloth, pp. 987, $15.00 
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cerned with the basic fundamental principles 
of our law. 


Trials of Timonthy John Evans and John 
Reginald Halliday Christie, edited by F. Ten- 
nyson Jesse,’ is another volume in the series 
“Notable British Trials Series”. 

Following are brief descriptions of recent 
bulletins of the Institute of Judicial Admin- 
istration, 40 Washington Square South, New 
York 12, New York. See also previous listings 
in 39 J. Am. Jud. Soc. 155, 40 J. Am. Jud. Soc. 
93 (1956), and 42 J. Am. Jud. Soc. 141 (1958). 

The Judiciary—Analysis of the judicial ar- 
ticles of several states, as well as a description 
of recent innovations in the fields of court 
administration, judicial selection, and rule 
making authority. Appendices contain the 
judicial articles of the constitutions of New 
Jersey, Hawaii, Puerto Rico, and Alaska. May 
1, 1959. (28 pp.) Mimeographed. 

Judicial Organization and Civil Procedure 
in Brazil—A general description of the court 
organization, judicial selection, and court 
procedure in Brazil. May 1, 1959. (28 pp.) 
Mimeographed. 


ARTICLES 
The Legal Profession 


“Every Day is ‘Law Day’”, by Lee E. Skeel. Cleve- 
land-Marshall Law Review, September, 1958, pp. 558- 
564. (An essential element distinguishing the impartial 
administration of justice from the exercise of auto- 
cratic power is a free, alert, dedicated legal profession.) 

“The Legal Profession and The Law: The Bar in 
France”, by Pierre Sire. Decision, The Philippine Law 
Journal, pp. 3-34, January 31, 1958. 

“The Basic Professions”, by Lester P. Dodd. The De- 
troit Lawyer, March, 1959, pp. 29-32. (Calls for cooper- 
ation between legal and medical professions.) 

“Origin of the State Bar”, by Corinne Lathrop Gilb. 
Journal of the State Bar of California, January-Febru- 
ary, 1959, pp. 38-43. (Traces development of volun- 
tary local bar association to the legislative establishment 
of the integrated bar in California.) 


Judges 


“Forum Juridicum, The Judge as a Person”, by 
Albert Tate, Jr. Louisiana Law Review, February, 
1959, pp. 438-447. 

“The Judge as a Leader: The Embodiment of the 
Ideal of Justice,” by Arch M. Cantrall. American Bar 
Assoication Journal, April, 1959, pp. 339-342. (As the 
personal embodiment of the ideal of justice, the judge 
must assume leadership in removing the anachronistic 
systems used in many of our courts.) 

“Argument for Modified Missouri Plan”, by Ellis L. 
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Yatman. “Argument Against Modified Missouri Plan”, 
by Leo T. Connors. Rhode Island Bar Journal, March, 
1959, pp. 1 & 10. (The Rhode Island Bar considers 
revising its method of selecting judges.) 


Courts 


“Hawaii's Legal System: A Brief Survey”, by Herbert 
Y. C. Choy, Harvard Law Record, April 9, 1959, pp. 
13-17. 

“The two faces of justice in Russia,” by Samuel S. 
Leibowitz. Life, June 8, 1959, p. 147. (Archaic Soviet 
court methods grant shockingly few rights to defend- 
ant, but Russia’s good prisons are far more advanced 
than any in the U.S.) 

“The Conciliation Court of Los Angeles County”, by 
Louis H. Burke. Chicago Bar Record, March, 1959, pp. 
255-264. (Reconciliations of estranged couples were 
brought about in 43% of the cases this court heard 
between 1954 and 1958.) 

“Fools Rush In”, by Dean Erwin N. Griswold. New 
Jersey Law Journal, April 23, 1959, pp. 1 & 5-8. (Con- 
cerns recent criticism of the Supreme Court.) 

“Administrative Adjudication: Should Its Role Be 
Changed?”, by Milton M. Carrow. The George Wash- 
ington Law Review, January, 1959, pp. 279-299. (Evalu- 
ates scope of administrative judicial power, and the 
proposed legislation.) 

“The Illinois Judicial Conference”, by Charles H. 
Davis. Chicago Bar Record, March, 1959, pp. 247-253. 

“The Peacemaker Court in New York State”, by 
Oliver Lednicer. New York University Intramural Re- 
view, March, 1959, pp. 189-196. (Describes evolution 
of legislation in New York in regard to the state’s 
jurisdiction over Indian affairs.) 

“The ‘Big Business’ of the Courts”, by Arthur H. 
Schwartz. Bar Bulletin, New York County Lawyers 
Association, November-December, 1958, pp. 115-117. 
(Aid of business specialists should be sought in re- 
organizing administrative procedures of a court.) 

“New Directions in Judicial Administration”, by 
Warren Olney III. Federal Probation, December. 
1958, pp. 3-6. (The work of the Administrative Office 
of the Courts in relation to probation service and 
probation officers.) 


Procedure 


“The Problem of Sentencing”, by B. W. Hopkins. 
The Canadian Bar Journal, October, 1958, pp. 33-48. 
(Pre-sentence investigations enable the judge to place 
emphasis on rehabilitation, not mere retribution.) 

“Federal Uniform Evidence Rules”, by Charles W. 
Joiner. Journal of the National Association of Ref- 
erees in Bankruptcy, October, 1958, pp. 103-6. (Com- 
mon law rules of evidence are confused and out- 
dated; revision is needed.) 

“Admissibility of Scientific Evidence,” by Robert L. 
Donigan and Edward C. Fisher. Illinois Bar Journal, 
pp. 604-629. 

“Constitutional Law: Military Trials of Civilians”, 
by William G. McLaren. American Bar Association 
Journal, March, 1959, pp. 255-258 308-309. 

“An Unsolved Problem: Comparative Sentencing 
Techniques”, by B. J. George, Jr. American Bar Journal. 
March, 1959, pp. 250-254. (Discusses disparity in sen- 
tencing and how sentences are imposed and reviewed 
in other countries.) 


“Appellate Reorganization in Louisiana, by John H. 





7. London: William Hodge & Company Limited, 


1957. Cloth pp. « and 379, 30 s. 





June, 1959 


Tucker, Jr., Donald J. Tate, Henry G. McMahon. 
Louisiana Law Review, February, 1959, pp. 287-293. 

“Pre-Trial Conference In Common Pleas Courts of 
Pennsylvania”, by Morris L. Shafer. Dickinson Law 
Review, March, 1959, pp. 239-251. (Current use and 
acceptance survey showed little opposition.) 

“The Propriety, Procedure, and Evidentiary Effect 
of a Jury View”, by George M. Gold. New York Uni- 
versity Intramural Law Review, March, 1959, pp. 161- 
169. 

“The Jury”, by Max Ganzer. Brooklyn Barrister, 
March, 1959, pp. 152-157. (Lists criteria for use in 
choosing a sympathetic jury.) 

“Conscientious Scruples Against The Death Penalty 
in Pennsylvania”, by Lindley R. McClelland. Pennsy]- 
vania Bar Association Quarterly, March, 1959, pp. 252- 
259. (Suggest the law of Pennsylvania read: If a pros- 
pective juror can bring in a death penalty in any 
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murder case, he should not be subject to a challenge 
for cause, but only a peremptory challenge.) 

“Impartial Medical Testimony”, by Elwood S. Levy. 
Pennsylvania Bar Association Quarterly, June, 1959, 
pp. 348-361. 

“Preparation of Expert Testimony Essential in Liti- 
gation”, by Samuel H. Adams. Virginia Law Weekly, 
June 15, 1959, pp. 1 & 6. 

“Expert’s Responsibility Is Impartial Testimony”, by 
Earl D. McBride, M. D. Virginia Law Weekly, June 
15, 1959, pp. 1, 2, & 8. 

“When Is a Pre-Trial Conference A ‘Pre- Trial Con- 
ference,’”?, by A. Sherman Christenson. Federal Rules 
Decisions, April, 1959, pp. 129-138. 

“Grand Jury: Sleeping Watchdog or Expensive An- 
tique?”, by Lewis Poindexter Watts, Jr. The North 
Carolina Law Review, April, 1959, pp. 290-315. 

















July 


1-4 —Stote Bar of Texas, Dallas, 

2-3 —Judicial Conference of the Tenth Cir- 
cuit, Sonta Fe, New Mexico. 
6-10—A.B.A. Traffic Court Conference, Den 

ver, Colorado. 
8-10—Judicial Conference of the Ninth Cir- 
cuit, Glacier National Park, Montana. 
9.11—Idaho State Bor, Sun Valley. 
9.16—Appellate Judges’ Seminar, New York 
, University. 
16-18—Alabama State Bar, Mobile. 
20-21—Judicial Conference of the Eighth 
Circuit, Duluth, Minnesota. 


August 


16-21—National Association of Claimants 
Compensation Attorneys, Miami, Flor- 
ida. 

17-22—National Conference of Commission- 
ers on Uniform State Lows, Miami 
Beach. 


18-22—Conference of Chief Justices, Miami 
Beach 

20-23—National Association of Women Low- 
yers, Miami Beach 

21-25—National Conference of Bor Secre- 
ries, Miomi Beach 

22-23—National Conference of Bor Presi- 
dents, Miomi Beach 

22-26—American Low Student Association, 
Miomi Beach, Florida. 

24-28—Americon Bar Association, Miami 
Beach, Florida. 

25—National Legal Aid ond Defender As- 

sociation, Miami Beach 

a ~ x State Bor Associction, Rock- 
ond. 


26—American Judicature Society, annual 
meeting, Miami Beach. 

31—September 5—The Conadion Bor As- 
sociation, Vancouver. 


September 


3-5 —The West Virginia Bor Association, 

White Sulphur Springs. 
5 —Puerto Ricon Bar Association, San 
Juan 
8 —lJudicial Conference of the Third Cir- 

cuit, Atlantic City, New Jersey. 

10-12—Wyoming State Bar, Cheyenne. 

14-18—A.B.A. Traffic Court Conference, Uni 
versity of Tennessee, Knoxville, 

18-20—Washington State Bar Association, 
Spokane. 

21-25—The State Bor of California, San Fron- 
cisco, 

23-25—State Bar of Michigan, Detreit. 

23-26—Oregon State Bor, Bend. 

24-26—The Federal Bor Association, Wash- 
ington, D.C 

24-26—The Indiona Stote Bor Association, 
French Lick. 

24-27—Judicial Conference of the Second 
Circuit, Monchester, Vermont. 


October 


1-3 —The Missouri Bar, Kansas City. 
5 —Rhode Island Bor Association, Provi 
dence. 
7-9 —Notional Legal Aid ond Defender, As- 
sociation, Cincinnati, Ohio. 
8-9 —Nebraska State Bar Association, 
Omoho. 


12-16—A.B.A. Traffic Court Conference, 


Northwestern 
Illinois. 

15-17—The Colorado Bar Association, Colo 
rodo Springs, 

23.24—State Bor of New Mexico, Albuquer- 
que. 

27-28—State Bor Association of Connecti- 
cut, Hartford. 


University, Evanston, 


November 

12-14—American Bar Association, Regional 
Meeting, Memphis, Tennessee. 

16-19 & 20-22—Americon Society of Asso- 
ciation Executives, Boca Raton, Flor- 
ida and Nassau, Bahomos. 


December 

2-6 —Oklahoma Bar Association, Oklahoma 
City. 

28-30—Association of American Law Schools, 
St. Louis. 


1960 


February 1-5—Pennsylvania Bor Association, 
Pittsburgh. 

18-19—Stote Bor of Wisconsin, Midwinter 
Meeting, Milwaukee. 

March 1960—White House Conference on 
Children ond Youth. 

May 18-21—Americon Low Institute, Wosh- 
ington, D.C. 

August 29-September 2—Americon Bar Asso- 
ciation, Washington, D. C 

September 14-23—Second Commonwealth and 
Empire Low Conference, Ottawa, Con 
ada. 

November 9-12—Americon Bar Association 
Regional Meeting, Houston, Texas. 
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New Members of 
the American 
Judicature Society 











CALIFORNIA—Robert M. Matz 
COLORADO-—Austin Hoyt 
CONNECTICUT—Cornelius J. Scanlon 
WASHINGTON, D.C.—John C._ Ford, 
Robert A. Garske, Charles T. Kappler, 
Robert ‘I. Lowerre, Chester H. Smith 
IDAHO—Robert B. Dunlap, William J. 
Jones, Theron E. Roberts 


ILLINOIS—Harry Muskat, Harold J. 
Spelman 

IOWA—Dayton W. Countryman, Edward 
A. McDermott 


MASSACHUSETTS—Raymond S. Barrett, 
Paul J. Burns, Thomas J. Crowley, Alfred 
Delgado, Robert L. Farrell, Edward F. 
Flynn, James N. Gagriel, John F. Glynn, 
Harrold L. Hayes, Jr., Joseph Howard, 
‘Thomas M. Joyce, Joseph R. Nolan, 
Robert J. Richards, Jr., Elliot FE. Rosen- 
berg, Edward J. Shea, Frederick J, 5Shge- 
han, John J. Sheehan, Francis H. White 
MISSISSIPPI—W. B. Alexander, Fred A. 
Anderson, Jr., Jo Drake Arrington, W. E. 
Belt, Edward J. Bogen, R. W. Boydstun, 
Jr., James ‘I. Bridges, Roy D. Campbell, 
Jr., Richard H. Carlisle, Reynolds S. 
Cheney, Bernard W. N. Chill, Hugh N. 
Clayton, Allen Cox, Fountain D. Dawson, 
William P. Dulaney, Anthony T. Farese, 
Robert J. Farley, Ebb Ford, E. M. Gallo- 
way, John D. Gautier, Donald A. Gill, 
Herman C. Glazier, Jr., Leslie B. Grant, 
L. C. Gwin, Leon F. Hendrick, Charles 
B. Henley, J. Boyce Holleman, ‘Thomas 
K. Holyfield, Clare Sekul Hornsby, John 
I. Keeton, Lomax B. Lamb, Jr., Roger 
Cc. Landrum, Sam Lumpkin, Roland D. 
Marble, Helen Jacobs McDade, Harvey 
McGehee, Rex McRaney, R. B. Meadows, 
Jr., Joe A. Moore, Harry Dale Owen, 
L. A. Pacific, Sam V. ‘Pack, Owen T. 
Palmer, Jr., Thomas H. Pearson, M. J. 
Peterson, Joe N. Pigott, Dixon L. Pyles, 
Kalford C. Ratcliff, Harry M. Rhine, 
James Simrall, Jr., Colin L. Stockdale, 
Robert Clark Stovall, W. A. Temple, Ear! 
T. Thomas, S. B. Thomas, John FE. 
Tracy, Everette Truly, Betty B. ‘Tucker, 
William L. Waller, Thomas R. Ward, 
Laurin W. Ware, H. V. Watkins, Richard 
T. Watson, W. Calvin Wells Ill, W. E. 
Wilroy, Sherwood W. Wise, Fred Witty 
MISSOURI—Rosemary R. Flemington 
William I. Potter 

NEVADA—Grant L. Bowen, Robert Cal 
lister, John Chrislaw, William N. For- 
man, Madison B. Graves, John M. Laxalt, 
John Peter Lee, John Manzonic, Howard 
F. McKissick, Jr., Bryce Rhodes, Alvin N. 
Wartman, Emerson J. Wilson, David Zen 
off 

NEW YORK-—Bernard S. Meyer—Sterling 
P. Harrington 

NORTH DAKOTA—William J. 
Kirk Smith 
OKLAHOMA~—Richard Cleverdon 


OREGON—Hope Bassett, G. H. Bishop, 
Richard C. Cottle, John R. Dellenback, 
Charles D. Dolph, Edward N. Fadeley, 
Edward W. Grant, Peter Haberlin, Harry 
A. Harris, Richard H. M. Hickok, John 
H. Holloway, Alan B. Holmes, La Verne 
M. Johnson, John R. Latourette, W. F. 
Lubersky, P. W. Mahoney, Charles R. 
Marsch, Owen M. Panner, George F. 
Rakestraw, John E. Richard, Elizabeth 
Stelle Risley, J. O. Turner, Steve A. 
Tyler, David R. Vandenberg, Ir., George 
Van Hoomissen, Frank J. Van Dyke, 
Stewart M. Whipple, Norman J. Wiener, 
Bruce W. Williams, Darrell J. Williams, 


Daner, 


“‘UTAH—David E. Bean, C. 


OF THE AMERICAN JupicaTuR} 


Frederic A. Yerke, Jr., John U. Yerkovich 
PENNSYLVANIA—Joseph Gray Jackson 


RHODE ISLAND—Charles Z. Alexander, 
Robert L. Gammell 


I ENNESSEE—M. S. Bangs, Henry M. 
Beaty, Jr., Clarence Blackburn, Marion 
S. Boyd, Jr., Lucius E. Burch, Jr., John 
W. Cameron, Robert N. Chambliss, Rob- 
ert L. Cheek, H. H. Clark, Jerry C. 
Colley, Elmer L. Cooke, John A. Cooper, 
FE. ‘lucker Dickerson, J. J. Dolan, Tom 
Flam, Frank M. Farris, Jr., Newell N. 
Fowler, Richard H. Frank, Jr., Noble L. 
Freemon, Hal Gerber, John W. Gill, 
R. R. Haggard, Jr., J. Alan Hanover, 
lee A. Hardison, Louis C. Harris, Thomas 
FE. Hinson, Quinton F. Horton, George 
W. Jones, Jr., Robert Edwin Lee, Sidney 
Clinton Lewis, William N. Lloyd, John 
Belknap Mack, Gayle Malone, John M. 
McCord, O. W. McKenzie, William I. 
McLain, John K. Morgan, Charles C. 
Morrow, William F. Murrah, Frank M. 
Newman, Jack Norman, R. B. Parker, 
Jr., Jess Parks, Jr., Thomas R. Price, 
J. B. Redmond, Jr., D. H. Rosier, Jr., 
James B. Ross, John T. Shea, Hugh T. 
Shelton, Hugh T. Shelton, Jr., Dennis 
W. Summers, Joseph C. Swidler, Sam 
Davis Tatum, Ben West, John J. Ross, 
Fred M. Williams, Pierce Winningham, 
Jr. 
1! EXAS—Burrell O. McGee 


Ray Branford, 
Merrill C. Faux, J. Francis Fowles, Dean 
A. Gardner, Gayle Dean Hunt, Fred W. 
Keller, Lawrence E. Nelson, V. Pershing 
Nelson, Dean W. Payne, William G. 
Shelton, J. C. Skeen, Herbert Van Dam, 
Roland R. Wright 

VERMONT—Ralph Chapman, Raymond 
I.. Miles, Howard EF. Armstrong 
VIRGINIA—Ashby B. Allen, Robert F. 
Banks, Jesse M. Barrett, A. R. Bowles 
III, Dale W. Brooks, R. E. Cabell, Jr., 
William C. Carbee, Jr., Anna Jane Caster, 
John D. Epperly, Minetree Folkes, Jr., 
B. C. Goodloe, Reno S. Harp III, Thomas 
Keister Greer, Fdmund W. Hening, Jr., 
David R. Levin, Angus H. Macaulay, Jr., 
Robert A. McGinnis, H. W. MacKenzie, 
Jr., John O. Marsh, Jr., W. Worth Mar 
tin, Thomas N. Parker, Jr., John W. 
Pearsall, Archibald G. Robertson, Doug 
las M. Smith, H. Marston Smith, Rayner 
V. Snead, Erwin S. Solomon, Israel Stein- 
gold, J. Binford ‘Thompson, JIr., C. Wynn 
Tolbert, William T. Waller, Roy Wheeler, 
Flijah B. White, K. T. Whitescarver, Jr., 
James P. Whyte, R. Reid Young, Jr., 
Charles W. Yungblut 
WASHINGTON—Don G. Abel, Paul M. 
Anderson, Murray J. Anderson, Clarence 
T. Arai, Alec Bayless, Lloyd N. Bever, 
Robert C. Bibb, Otto H. Bierke, John 
P. Boyd, J. Kenneth Brody, James David 
Burns, R. E. Campbell, D. Elwood Caples, 
John D. Cartano, C. Edwin Courtney, 
Donald McL. Davidson, H. Earl Davis, 
Kenneth Davis, John W. Day. Charles T. 
Donworth, Fred H. Dore, John F. Dore, 
Alec Duff, Frank J. Eberharter, Ford O. 
Elvidge, Jennings P. Felix, O. G. Fol- 
levaag, Harry Ellsworth Foster, Ralph E. 
Franklin, Herbert H. Freise, H. H. Hah- 
ner, Roger K. Garrison, Kenneth E. Gem- 
mill, Thomas B. Gess, Warren J. Gilbert, 
Ir.. Joachim L. Girard, John A. Gose, 
William H. Goucher, Rolla W. Halbert, 
Charles C. Hall, H. T. Hartinger, James 
P. Healy, Willard Hedlund, Harrv E. 
Hennessey, William F. Hennessey. Hor- 
ton Herman, Daniel W. Hoan, Francis 
F. Holman, Blaine Hopp, Jr.. Charles 
Horowitz, Ronald Huntington, Claude K. 
Irwin, Edward D. Jones, Jay Roy Jones, 
Howard C. Kafer, William V. Kelley, 
Leroy C. Kinnie, Arthur Knodel, Arthur 
J. Lambo, R. E. Mansfield, Duane Lans 
verk, Victor D. Lawrence, James Leavy, 
Richard R. Loucks, Charles F. Luce, 
Tucien F. Marion, William H. Mays, 
C. M. McCune, James E. McIver, Leon- 
ard I.. Mendel. Jr.. William J. Millard, 
Ir., W. L. Minnick, John E. Murray, 
Lee Olwell, Lewis H. Orland, Frederick 
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J. Orth, Hugo E. Oswald, Jr., Richard 
B. Ott, Omar S. Parker, John E. Prim, 
Felix Rea, F. M. Reischling, George H. 
Revelle, W. A. Richmond, Edwin R. Rob- 
erts, Paul R. Roesch, Hugh J. Rosellini, 
De Witt C. Rowland, Toru Sakahara, 
Leonard A. Sawyer, William E. Schneider, 
Kenneth E. Serier, Raymond C. Shepherd, 
William H. Simmons, Manfred Simon, 
Sanford Skidmore, Herbert M. Stephens, 
Jack Steinberg, Richie H. Sterne, Daniel 
F. Sullivan, Patrick D. Sutherland, Gor- 
don Swyter, Charles H. W. ‘lalbot, Rich- 
ard lIhorgrimson, George J. ‘loulouse, 
Jr., Lyle H. Truax, John C. Tuttle, W. 
Paul Uhlmann, Robert F. Utter, J. Duane 
Vance, E. W. Van ‘Tyen, David E. Wago- 
ner, H. Joel Watkins, John R. Weber, 
David E. Williams, Fred E. Woeppel, 
Wayne W. Wright, Robert M. Young, 
led D. Zylstra 

WISCONSIN—William J. P. Aberg, Rich- 
ard B. Antaramian, William W. Apter, 
James J. Arnold, Frank W. Auer, Robert 
A. Bachman, Robert V. Baker, Karl P. 
Baldwin, Anthony X. Basile, D. V. W. 
Beckwith, Kenneth D. Berger, George C. 
Berteau, Eugene A. Bitters, Robert L. 
Bittner, Walter M. Bjork, Erwin F. Bol- 
zendahl, Edwin J. Boyle, Curvin FE. 
Brenneman, Jr., Victor H. Breitenfield, 
Chester W. Brown, James Buchbinder, 
Lester J. Burr, J. Calhoun, Harry 
E. Carthew, Earl A. Charlton, Lewis J. 
Charles, John L. Coffey, Raymond R. 
Colwin, Robert E. Cook, William E. 
Crane, Clyde C. Cross, Charles P. Cur- 
ran, James D’Amato, Dudley H. Davis, 
Arthur DeBardeleben, Clark Dempsey, 
Lester J. Dencker, Emily P. Dodge, W. 
H. Dougherty, Stanley Z. Dreyer, Wil- 
liam E. Dye, Jacob F. Federer, Robert 
P. Ferry, Joseph R. Filachek, John W. 
Flood, Kurt H. Frauen, Dominic H. 
Frinzi, William M. Gengler, George A. 
Gessner, Charles F. Gilkeson, Lyman B. 
Gillett, Thomas G. Godfrey, James ‘T. 
Guy, William E. Gramling, Kenneth L. 
Greenquist, Hugh Hafer, George W. 
Hamilton, Harold E. Hanson, Victor M. 
Harding, Edward J. Hart, Gerald P. 
Hayes, Carroll R. Heft, Frederick Hersh, 
O. S. Hoebreckx, G. R. Hoffman, Henry 
P. Hughes, David V. Jennings, Jr., James 
N. Johnson, John G. Kamps, H. L. 
Kastrul, John W. Kelley, Raymond H. 
Kleis, Thomas W. Korb, George Kroncke, 
Jr., Sigurd W. Krostue, John E. Kruschke, 
Clarence R. Kuenzli, Lynford Lardner, 
Jr., Frank A. Lenicheck, Nicholas J. 
Lesselyoung, Paul P. Lipton, Robert F. 
Lohman, J. Richard Long, Ina Maria 
Lubitz, John H. Lundgren, Otto 
Marquardt, Bernard F. Mathiowetz, James 
I. McFadden, William J. McGowan, H. 
A. McKichan, Philip A. Meadows, Jf. 
Paul Morrow, Herman A. Mosher, Clif- 
ford C. Mullarkey, Michael Patrick Mur- 
ray, John P. Nash, Erwin F. Nell, E. 
Nelton, Chester J. Niebler, R. E. Nietsch, 
Paul Noelke, Leo F. Nohl, Robert H. 
Oberndorfer, Francis H. Parson, Roger 
P. Paulsen, Erwin N. Pauly, Nathan 
Pereles, Jr., Albert V. A. Peterson, Louis 
Podell, Kenneth K. Port, L. D. Potter, 
George D. Prentice, Michael D. Preston, 
Raymond J. Rahr, Rudolph P. Regez, 
John E. Reilly, Matt Richdorf, Joseph 
H. Riedner, Emmet W. Rohan, Lloyd 
H. Rooney, Ben E. Salinsky, Gary B. 
Schlosstein, Frank R. Schneider, Lloyd 
A. Schneider. Rudolph A. Schoenecker 
William L. Seymour, William A. Shel- 
don, Joseph J. Shutkin, Harry S. Sicula, 
Norman C. Skogstad, W. O. Sonnemann, 
Harry A. Speich, Stanley A. Staidl, Rich- 
ard J. Steinberg, Walter J. Steininger, 
Roland J. Steinle, Sr., Joseph L. Stencel, 
Math J. Stich, John J. Sullivan, Willis 
G. Sullivan, Vernon A. Swanson, Garon 
L. Tilton, David J. Tolan, Robert B. 
Trainer, David Leo Uelmen, John Visser, 
William H. Voss, John L. Waddleton, 
Maurice Weinstein, James F. Wendorf, 


John C. Whitney, Tosenh Witmer. Urban 
R. Wittig, Frank F. Wolfgram, Allen D. 
Young, George H. Young 
PHILIPPINES—Alejandro P. Capitulo 
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A Page of Late News at Press Tume 


Ninth Circuit Ruling Leaves 
Alaska Without Appeals Court 


Left without appellate justice, except for 
that afforded by the possibility of appeal in 
certain cases to the United States Supreme 
Court, the Alaska bar and judicial council 
were spending the month of June moving as 
rapidly as they could toward the establish- 
ment of their own supreme court. 

The jurisdictional vacuum was created by 
a June 16 decision of the United States Court 
of Appeals in San Francisco dismissing an ap- 
peal in a case involving theft of U.S. govern- 
ment property on the ground that since state- 
hood the appeals court has jurisdiction only 
in’ cases coming up from a regularly-consti- 
tuted federal district court. 

“No one has suggested,” said the court, “that 
the ‘territorial court’ which continues to act 
is the new U.S. district court for the district 
of Alaska. And such a suggestion could have 
no sensible basis.” 

Attorneys announced that no appeal would 
be taken to the United States Supreme Court, 
leaving the Ninth Circuit decision final, and 
leaving Alaska with no appellate forum of 
any kind until regular state and federal courts 
are established. Responsibility for the estab- 
lishment of the federal court for the district 
of Alaska rests with Washington, but Alaska’s 
judicial council scheduled a meeting for June 
29 and 30 in Juneau to consider nominations 
for the three supreme court judgeships called 
for in the state constitution. 


Carolina Court Reform Defeated 


“Disappointed but not discouraged” was the 
description given by the Asheville Citizen to 
the sponsors of the North Carolina judicial 
reform measure which was defeated on the 
floor of the legislature June 17. Mangled by 
crippling amendments and distorted by poli- 
tical maneuvering, the bill finally came up in 
such form that its own backers gave it the 
coup de grace. Amendments attached to it 
would have given the legislature control not 
only of judicial procedure but also of court 
calendars, and, with complete irrelevancy, in- 
jected a touchy political issue by limiting the 


number of state senators to only one per county, 
small and large alike. 

“Judicial reform is anything but a dead is- 
sue in North Carolina,” said the Charlotte 
News the next day. “An aroused and _ pro- 
foundly chagrined public will keep it very 
much alive. 


Illinois Passes J. P. Reform Bill 


The Illinois legislature in the closing days 
of its 1959 session, late in June, passed its 
second major piece of judicial reform legisla- 
tion, modernizing the state’s justice of the 
peace system. The reform measure reduces the 
number of justices in the state from over 2,000 


to a ae them all om a #alary 
fo be determined by the county board rather 
than on fee compensation. The court admin- 
istrator act, passed earlier in the session, is 
described in an article on page 24. Both were 
important features of the judicial amendment 
which was defeated in the 1958 general elec- 
tion. 
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FORGANIZA- 
‘TION became virtually certain on June 27 
when the House passed with only two dissent- 
ing votes a measure already passed by the 
Senate, with only concurrence on amendments 
remaining to be done. Drafted by the state 
judicial council, the bill was described in an 
article in the April Journal. In its present 
form it embodies a number of compromises 
on amendments proposed by Milwaukee rep- 
resentatives. ‘The reorganization is a legisla- 
tive one, not involving constitutional amend- 
ment, and will become law upon approval by 
the governor. 


THE ILLINOIS RECOUNT PETITION 
to validate disputed ballots in the November 
vote on judicial reorganization was denied by 
the Lake County circuit court and is being 
appealed to the state supreme court. The bal- 
lots, marked “yes” instead of “x”’ are said to 
be sufficient in number to make the difference 
between victory and defeat. More than 65 per 
cent favored the reform measure, but two- 
thirds of those voting on the measure, or a 
majority of all those voting in the election, 
are needed to amend the constitution. 
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This is the State Bar of Michigan’s new building, which was dedicated on May 1, 1959. 
The words were written by Roberts P. Hudson, first president of the integrated State 


Bar of Michigan, and are inscribed on the wall of the board-committee room. 
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